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CHAPTER IV. 

THE HISTORY OP SPAIN" TO THE CONQUEST OP GBAHADA. 

Kingdom of the Visigoths— Conquest of Spain *>T the Moors— Gradual Rsrtralof 
the Spanish Nation — Kingdoms of Leon, Ampin, Navarre, and Castile, snceea- 
ciwli fi-rrac-l - '.'l.i.rti'M' l Tf-itsu t.f 'a<;i:i- --Miliary ■ir.lers — Conqnest of Fer- 
dinand III. and James of Aragon — Causes of the Delay in expelling the Moors — 
History of CMtiloreiiJirii"! — i 'lii-^^r r.f t[ii- i J'h it 'iiiii r.c — ^eter the Cruel — 
House of Tnutam are— John n.— Henry IV.— Constitution of fu.-tlh- — Na'iniul 

Assemblies or Cortes — -Si.-i-r ( <r r 1',lt:h - Hl-lil ,:: Tn.iatlon — Legislation 

— Privy Council of Castlla — Lin for the Proteetion of Liberty — Imperfections 
ot the Constitution— Aragon— lis History In the fourteenth and fifteenth Cen- 
tllrii'"— ;li-ir.ir. :l >iirr-,....i„n — I' -.i-.t iru Mrn r.f \t: V i,;— fivr; Spirit i.f lis Arii- 

tratlODS — Other i:o[»1!ri]:L..ral l.n-.v^ — V.lI.-:|..- i;. f :.l::Jtmla — Union of tnO 

Crowns by the Marriage or Ferdinand and Isabella — Conquest of Granada. 

The history of Spain during the middle ages ought to 
commence with the dynasty of the Visigoths; a K(nKlomo( 
nation among the first that assaulted and over- Visigoths in 
threw the Roman Empire, and whose establish- pa ^ n ' 
ment preceded by nearly half a century the invasion of 
Clovis. Vanquished by that conqueror in the battle of 
Poitiers, the Gothic monarcha lost their expensive dominiona 
in Gaul, and transferred their residence from Toulouse to 
Toledo. But I will not detain the reader by naming one sov- 
ereign of that obscure race. It may suffice to mention that 
the Visigothic monarchy differed in several respects from that 
of the Franks during the same period. The crown was less 
hereditary, or at least the regular succession was more fre- 
quently disturbed. The prelates had a still more command- 
ing influence in temporal government. The distinction of 
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Romans and barbarians was less marked, the luws more uni- 
form, and approaching nearly to the imperial code. The 



10 the dangerous influence of mayors of the palace. Civil 
wars and disputed successions were very frequent, but the 
integrity of the kingdom was not violated by the custom of 

Spain, after remaining for nearly three centuries in the 



possession of tin: Visi^uihs fell under the yoke of 
the Saracens in 712. The fervid nnd irresistible 



" ' enthusiasm wjiicb distinguished the youthful period 
of Mohamnicdism ini^h; sutlieieiidy account for this conquest, 
even if we could nm assign additional causes — the factions 
which divided the Goilis, the resentment of disappointed pre- 
tenders to the throne, (lie provocation-, ;ls lias been generally 
believed, of count Julian, and tiie temerity that risked the 
fate of an empire on the chances of a single battle. 1 It is 
more surprising that a remnant of this ancient monarchy 
should not only have preserved its national liberty and name 
in the northern mountains, hut waged for some centuries a 
successful, and generally an oll'ensive. warfare against (lie con- 
querors, till the balance was completely turned in its favor, 
and the Moor; were, eoiupell. il in maintain almost as obstinate 
and protracted a contest for a small portion of the peninsula. 
But the Arabian monarchs of Cordova found in their success 
and imagined security ;i pivfi.-iLl for indolence; even in the 
cultivation of science and contemplation of the magnificent 
architecture of their mosques and palaces they forgot their 
poor but daring enemies in the Aslurias ; while, according to 
the nature of despotism, the fruits of wisdom or bravery in 
one generation were lost in the follies and effeminacy of the 
next. Their kingdom was dismembered by successful rebels, 
who formed the states of Toledo, Huesca, Saragosa, and others 
less eminent ; and these, in their own mutual contests, not 
only relaxed their natural enmity towards the Christian 
princes, but sometimes sought their alliance. 3 

The last attack which seemed to endanger the reviving 
Kingdom monarchy of Spain was that of Almanzor, the 
of I™ illustrious vizir of Haccham II., towards the end 
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of the tenth, century, wherein tlie city of Leon, and even the 
ilirine of Compostella, were burned to the ground. For some 
ages before this transient reflux, gradual encroachments had 
been made upon the Saracens, and the kingdom originally 
styled of Oviedo, the seat of which was removed to Leon in 
914, had extended its bmindii.'y 10 the Douro, and even to 
the mountainous chain of the Guadarrama. The province of 
Old Castile, thus denominated, as is generally supposed, from 
the casties erected while it remained a march or frontier 
against the Moors, was governed by hereditary counts, elected 
originally by the provincial aristocracy, and virtually inde- 
pendent, it seems probable, of the kings of Leon, though 
commonly serving thein in war as brethren of the same faith 
and nation. 1 

While the kings of Leon were thus occupied in recovering 
the western provinces, another race of Christian K . Bplon , B 
princes grew up silently under the shadow of the of xmm 
Pyrcnean mountains. Nothing can be more ob- Ara e° n - 
scure than the beginnings of those little states which were 
formed in Navarre and the country of Soprarbe. They might 
perhaps be almost contemporaneous with the Moorish con- 
quests. On both sides of the Pyrenees dwelt an aboriginal 
people, the last to undergo the yoke, and who had never ac- 
quired the language, of Rome. We know little of these 
intrepid mountaineers ill the dark period which elapsed under 
the Gothic and Frank dynasties, till we find them cutting off 
the rear-guard of Charlemagne in Roncesvalles, and main- 
taining at least their independence, though seldom, like the 
kings of Asturias, waging offensive war against the Saracens. 
The town of Jaca, situated among long narrow valleys that 
intersect the southern ridges of the Pyrenees, was the capital 
of a little free state, which afterwards expanded into the mon- 
archy of Aragon.* A territory rather more extensive be- 
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longed to Navarre, the kings of which fixed their seat at 
Fampelona. Biscay seems to have been divided between 
this kingdom and that of Leon. The connection of Aragon 
or Soprarbe and Navarre was very intimate, and they were 
often united under a single chief. 

At the beginning of the eleventh century, Sancho the 
Rinfi.ioni of Great, kin" of Navarre and Aragon, was enabled 
cmSw. [o rende,. his second son Ferdinand count, or, as 
he assumed the title, king of Castile. This effectually dis- 
membered that province from the kingdom of Leon; but 
their onion soon became more complete than ever, though 
with a reversed supremacy. Bermudo III., king of Leon, 
fell in an engagement with the new king of Castile, who had 
married his sister; and Ferdinand, in her right, or in that 
of conquest, became master of the united monarchy. This 
cessation of hostilities between the Christian states enabled 
them lo direct a more unremitting energy against their ancient 
enemies, who were now sensibly weakened by the various 
causes of decline to which I have already alluded. During 
the eleventh century the Spaniards were almost always supe- 
rior in the field ; the towns which they began by pillaging, 
they gradually possessed ; their valor was heightened by the 
customs of chivalry and inspired by the example of the Cid ; 
and before the end of this age Alfonso VI. recovered the 
capm™ of ancient metropolis of the monarchy, the city of To- 
Toi*do, leda. This was the severest blow which the Moors 
had endured, and an unequivocal symptom of that change 
in their relative strength, which, from being so gradual, was 
the more irretrievable. Calamities scarcely inferior fell upon 
them in a different quarter. The kings of Aragon (a title 
belonging originally to a little district upon the river of that 
name) had been cooped up almost in the mountains by the 
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small Moorish states north of the Ebro, especially that of 
Huesca. About the middle of the eleventh century they 
began to attack, their neighbors with success; the Moora lost 
one town after another, till, in 1118, exposed and weakened 
by the reduction of all these place*, the city of Saragosa, in 
which a line of -MoknmiuHkii princes had flour- B mt Sara- 
ished for several ages, became the prize of Al- s 06 ** 
fonso I. and the capital of hi? kingdom. The southern parts 
of what is now the province of Aragon were successively 
reduced during the twelfth century; while all new Castile 
and Estremadura became annexed in the same gradual man- 
ner to the dominion of the descendants of Alfonso VI. 

Although the feudal system cannot be said to have obtained 
in the kingdoms of Leon and Castile, their pecu- Ho 
liar situation gave the aristocracy a great deal of Mining tha 
the same power and independence which resulted ™ ™- 
in France and Germany from that institution. The 
territory successively recovered from the Moors, like waste 
lands reclaimed, could have no proprietor hut the conquerors, 
and the prospect of .sneh acquisitions, was a constant incite- 
ment to the nobility of Spain, especially lo those who had 
settled themselves on the Castilian frontier. In their new 
conquests they built towns and invited Christian aeltlers, the 
Saracen inhabitants being laiimiiimly expelled or voluntarily 
retreating to the safer provinces of the south. Thus Burgos 
was settled by a count of Castile about 880 ; another fixed 
his seat at Osma; a third at Sepulveda; a fourth at Sala- 
manca. These cities were not free from incessant peril of a 
audden attack till the union of the two kingdoms under Fer- 
dinand L, and consequently the necessity of keeping in exer- 
cise a numerous and armed population, gave a character of 
personal freedom and privilege to the inferior classes which 
they hardly possessed at so early a period in any other mon- 
archy. Villeinage seems never to have been established in 
the Hispano-Goiiiie kingdoms, Leon and Castile; though I 
confess it was far from being unknown in that of Aragon, 
which had formed its institutions on a different pattern. 
Since nothing makes us forget the arbitrary distinctions of 
rank so much as participation in any common calamity, every 
man who had escaped the great shipwreck of liberty and re- 
ligion in the mountains of Asturias was invested with a per- 
sonal dignity, which gave him value in his own eyes and 
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those of his country. It is probably this sentiment transmit- 
ted to poslerily. :iuil giu'liially li.\i:iL: ill'' national character, 
that has produced (In! elevation of manner remarked by trav- 
ellers in the Casfilian peasant. But while these acquisitions 
of the nobility promoted c he grand objert of winning lnu-k the 
peninsula from its invaders, they by no menus invigorated the 
government or tended to domestic tranquillity. 

A more hili'vc-ting inrihod of -enuring the public defence 

was by the institution of chartered towns or eotn- 
toli"ior muni ties. These were established at an earlier 
rmiiuiuni- period than in France and England, and were, in 

some degree, of a peculiar de-en] it ion. Instead 
of purchasing their immunities, and almost their personal 



rrty on the more liberal condition of protecting their country. 
Tht! earliest instanee of the erection of a community is in 
1!>20, when Alfonso V. ill the cortes at Leon established the 
privileges of that city with a regular cede of laws, by which 
its inugist rules should he governed. The citizens of Carrion, 
Llanes, and other towns were incorporated by the same 
prince. Sanchotiic (It-cat gave a similar! -litiuion to Nan- 
am. Sepulveda liad its code of laws in 1076 from Alfonso 
VI. j in the same reign Logroiio and Sahaguti acquired their 
privileges, ami Salamanca, not long afterwards. The fuero, 
or original charter of a Spanish community, was properly a 
compact, by which the king or lord granted a town and adja- 
cent district to the burgesses, with various privileges, and es- 
pecially that of choosing magistrates and a common council, 
who were bound to conform themselves to tiie laws prescribed 
by the founder. These laws, civil as well as criminal, though 
essentially derived from the ancient code of the Visigoths, 
which continued to be the common law of Castile till the four- 
teenth or fifteenth century, varied from each other in particu- 
lar usages, which had probably grown up and been established 
in these districts before their legal confirmation. The terri- 
tory held by chartered towns was frequently very extensive, 
far beyond any comparison with cor|ioration3 in our own 
country or in France j including the estates of private land- 
holders, subject to the jurisdiction and control of the munici- 
pality as well as its inalienable demesnes, allotted to the 
maintenance of the magistrates and other public expenses. 
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In every town the king appointed a governor to receive the 
usual tributes and watch over the police and the fortified 
places witliin the district; but tbe administration of justice 
was exclusively reserved to the inhabitants and their elected 
judges. Even the executive power of the royal officer was 
lv.rai'dud with iuali.ai-y ; Ik: wa> forbidden to use violence to ur- 



eal customs were altered in the fourteenth century by Al- 
fonso XI., "who vested the municipal administration in a small 
number of jurats, or regidors. A pretext for this was found 
in some disorders to which popular elections had led ; but the 
real motive, of course, must have been to secure a greater 
influence for the crown, as in similar innovations of some 
English kings. 

In recompense for such liberal concessions tbe incorporated 
(owns were bound to certain money payments, and to military 
service. This was absolutely due from every inhabitant, 
without dispensation or substitution, unless in case of infirm- 
ity. The royal governor and the magistrates, as in the sim- 



disrinction between the caballeros, or noble class, and the 
pecheros, or payers of tribute. But the distinction appears 
to have been founded only upon wealth, as in the Roman 
cquites, and not upon hereditary rank, though it most likely 
prepared the way for the latter. The horse- of (hese cabal- 
leros could not be seized for debt ; in some cases they were 
exclusively eligible to iiiairiMrucy ; and their honor was pro- 
tected by laws which rendered it highly penal to insult or 
molest them. But the civil rijdits of rich and poor in courts 
of justice were as equal as in England. 1 

II am Indebted for ttiij account of Marina, a canon of Hid chnrcb of SI 

municipal town! In Castile to a book Ifilw. cntidi-il, Ensiio Hho..:-L.-i. Cii-i™ 

f .iii,li<:i<:l at Madrid In 1808, imnieul- aobro la untigim IcpiLidon v principles 

ateltf after the involution, by His Uoclot cuerpos legates do lot rojnot da J»yon J 
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14 MILITARY ORDERS. Chap. IV. 

Tlie progress of the Christian arms in Spain may in part 
Hiuurr be ascribed to another remarkable feature in the 
ortm. constitution of that country, the military orders. 
These had already been tried with signal effect in Palestine ; 
and the similar circumstances of Spain easily led to an adop- 
tion of the same policy. In a very few years after the first 
institution of the Knights Templars, tliey were endowed with 
great estates, or nulier districts won from the Moors, on con- 
dition of defending their own and the national territory. 
These lay chiefly in the parts of Aragon beyond the Ebro, 
the conquest of which was then recent and insecure. 1 So 
extraordinary was the respect for this tinier and that of St. 
Ji.'lin. ;imJ s;' p^'.vc-ful tin; conviction that the hope of Chris- 
tendom rested upon their valor, that Alfonso the First, king 
of Aragon, dying Hiildle-s, bequeathed to them his whole 
kingdom ; an example of liberality, says Mariana, to surprise 
future times and displease his own." The states of Aragon 
annulled, iis may be supposed, tins strange testament; but 
the successor of Alfonso was obliged to pacify the ambitious 
knights by immense concessions of money and territory ; slip- 
ulaling even not to m;iki: pence with the Moors against their 
will. 8 In imitation of these ^real. military orders common to 
all Christendom, there arose three Spanish institutions of a 
similar kind, the orders of Cnlntravn, Santiago, and Alcan- 
tara. The first of these was established in 1158 ; the second 
and most famous had its charter from the pope in 1175, 

ed off from that of Calatrava at a subsequent lime.' These 
were military colleges, having their walled towns in different 
parts of Castile, and governed by an elective grand master, 
whose influence in the state was at least equal to that of any 
of the nobility. In the civil dissensions of the fourteenth 
and fifteenth centuries, the chiefs of these incorporated 

pin«j union ^be kingdoms of Leon and Castile were un- 
atUtaaal wisely divided anew by Alfonso VII. between his 
outtfe. song g anc j, 0 Ferdinand, and this produced not 
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only a separation but a revival of the ancient jealousy with 
frequent wars for near a century. At length, in 1238, Fer- 
dinand III., king of Castile, reunited forever the two branches 
of the Gothic nionarcliy. He employed tlieir joint strength 
against the Moors, whose dominion, though it slill embraced 
the finest provinces of the peninsula, was sinking by internal 
weakness, and had never recovered a tremendous defeat at 
Banos di Toloso, a iew miles from Baylen, in Con[ , aMto r 
1210. 1 Ferdinand, bursting into Andalusia, took AndsWi. 
its great capital the city of Cordova, not less en- 
nohled hy the cultivation of Arabian science, and by the 
names of Avicemia and Averroes, tlian by the splendid 
works of a rich and munificent dynasty." In a few years 
more Seville was added to his conquests, and the Moors lost 
their favorite regions on the banks of the Guad- sndVaisn- 
alquivir. James I. of Aragon, the victories of cla - 
whose long reign gave him the surname of Conqueror, 
reduced the city and kingdom of Valencia, the Balearic isles, 
and the kingdom of Murcia ; but the last was annexed, ac- 
cording to compact, to the crown of Castile. 

It could hardly have been expected about the middle of 
the thirteenth century, when the splendid conquests gj 
of Ferdinand and James bad planted (he Clin.-- Ht'th™'" 
tian banner on tin; three principal Moorish cities, ^.™"^° cs 
that two hundred and fifty years wen; yet to elapse 
liefiue. tin; rescue of Spain f'niiii lln-ii- yoke should he com- 
pleted. Ambition, religions neal, national enmity, could not 
be supposed to pause iu a career which DOW seemed to be ob- 
structed by such moderate difficulties ; yet we find, on the 
contrary, the exertions of the Spaniards begin from this time 
to relax, and their acquisitions of territory to become more 

^A^Wtw of Alfonso IX., irho^ gained bmin, IBIlthll P^ 1 ") - oMHSBrmta^ £■ 
the km nf'ttio Moon it 130,000 man. mines of mid rod rilwr "o»mi pro- 
V ■ ' i .1 1 ■' 1 1 ! '■ -I ■ I 1 : ■ = 
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slow. One of the causes, undoubtedly, tliat produced this 
unexpected protraction of ihu contest was the superior means 
of resistance which the Moors found in retreating. Their 
population, spread originally over the whole of Spain, was 
now condensed, and, if I may so say, become no further 
compressible, in a single province. It had been mingled, in 
the northern and central parts, with the Mozarabie Chris- 
tians, their subjects and tributaries, not perhaps treated with 
much injustice, yet naturally ami irremediably their enemies. 
Toledo and Saragosa, when (hey fell under a Christian sov- 
ereign, were full of these inferior Christians, whose long in- 
t<;ivi'iits<_' with thi.'ir n:,is:;";i U-.v- infused the tones and dialect 
of Arabia into the language of Castile. 1 But in the twelfth 
century the Moors, exasperated by detent and jealous of se- 
cret disaffection, began to persecute their Christian subjects, 
till they renounced or fled for their religion ; 90 that in the 



side. The Moors had 



Castile ; they cost tedious sieges, were sometimes recovered 
by the enemy, and were always liable to his attacks. But 
the great protection of the Spanish Mohammedans was found 
in the alliance and ready aid of their kindred beyond the 
Straits. Accustomed to hear of the African Moors only as 
pirates, we cannot easily conceive the powerful dynasties, the 
warlike chiefs, the vast armies, which for seven or eight cen- 
turies illustrate the annals of that people. Their assistance 
was always afforded to (he true believers in Spain, though 
their ambition was generally dreaded by those who stood in 
need of their valor. 3 

Probably, however, the kings of Granada were most in- 
debted to the indolence which gradually became characteristic 
of their enemies. By the cession of Murcia to Castile, the 
kingdom of Aragon shut itself out from the possibility of 
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extending those conquests which had ennobled her earlier 
sovereigns; and their successors, not less ambitious and en- 
terprising, diverted their attention towards objects beyond the 
peninsula. The Castilian, patient and undesponding in bad 
success, loses his energy :is tin: pressure becomes less heavy, 
and puts, no ordinary evil in ijouijiarisiiii with the exertions 
by which it must be removed. The greater part of his coun- 
try freed by his arms, he was content £o leave tie enemy in s 
single province rather than undergo the labor of making his 
triumph, complete. 

It' a similar .spirit of" insubordination had not been found 
compatible in earlier ages with the aggrandizement of the 
Castilian monarchy, we might ascribe its want of AUbruoX. 
splendid successes against the Moors to the con- 1 -"- 1263 - 
tinned rebellions which disturbed that government for more 
than a century after the death of Ferdinand III. His son, 
Alfonso X., might justly acquire the surname of Wise for his 
general proficiency in learning, and especially in astronomi- 
cal science, if these attainments deserve praise in a king who 
was incapable of preserving his subjects in their duty. As a 
legislator, Alfonso, by his code of the Siete Partidas, sacri- 
ficed the eeclesiastieal rights of his crown to the usurpation 
of Rome ; 1 and his philosophy sunk below the level of ordi- 
nary prudence when he permitted the phantom of an impe- 
rial crown in Germany to seduce his hopes for almost twenty 
years. For the sake of such an illusion he would even have 
withdrawn himself from Castile, if the states had not remon- 
strated against an expedition that would probably have cost 
him the kingdom. In the latter years of his turbulent reign 



to an issue : on the death of his elder son Ferdinand, leaving 
two male children, Sancho their uncle asserted his claim, 
founded upon the ancient Castilian right of succession ; and 

1 Mirinn, Bnuyo ffirtorlco-Oritico, p. 272, *S. 
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this, chiefly no doubt through fear of arms, though it did not 
want plausible arguments, was ratified hy an assembly of 
the cortes, and secured, notwithstanding the king's ivlucluiirr;, 
by the courage of Sanuiio. But [he descendants of Ferdi- 
nand, generally culled I lie infants of la Cerda. by llie protec- 
tion of France, to whose royal family they were closely 
allied, and of Aragon, always prompt to interfere in the dis- 
putes of a rival people, continued to assert their pretensions 
for more than half a century, and. though they were not very 
successful, did not fail to aggravate the troubles of their 
country. 

The annals of Sancho IV. and his two immediate succes- 
sors, Ferdinand IV. and Alfonso XI., present a 
n aeries of unhappy and dishonorable civil dissen- 
sions with too much rapidity to be remembered 
or even understood. Although the Castilian no- 
11 billty had no pretence to the original independence 

■ of the French peers, or to the liberties of feudal 
!. " tenure, tliey assumed the same privilege of rebel- 
ling upon any provocation from their sovereign. 
When such occurred, they seem to have been permitted, by 
legal custom, to renounce I Heir allegiance by a solemn instru- 
ment, which exempted them from the penalties of tre&'Wn. 1 
A very few families composed an oligarchy, the worst and 
most ruinous condition of political society, alternately the 
favorites and ministers of the prince, or in arms against him. 
If unable to protect themselves in their walled towns, and by 
the aid of their fiiclwm, these. Christian patriots retired to 
Aragon or Granada, and excited an hostile power against 
their country, and perhaps their religion. Nothing is more 
common in the Castilian history than instances of such de- 
fection. Mariana remarks coolly of the family of Castro, 
that they were much in the habit of revolting to the Moors. 3 
This house and that of Lara were at one time the great 
rivals for power but from the time of Alfonso X. the former 
seems to have declined, and the sole family that came in 
competition with the Laras during the tempestuous period 
that followed was that of Haro, which possessed the lordship 
of Biscay by an hereditary title. The evils of a weak gov- 

I Mariana, L lilt. o. 11. ttia (-ona per ta ttmpora ad Mauroa 

" Alrarua Caatrlua patrfl allqnanto a»pedcf«l™ vlaa tat. l.iU.c.lit Sw 
antra, utl moriatral, renunciata. — Oas- also chaplen 17 and 19. 
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illegitimate child of Peter the Cruel, her pretensions, such 
as they were, became merged in the crown. 

No kingdom could be worse prepared to meet the disorders 
John it. of <>■ minority than Castile, and in none did the 
1W6 - circumstances so frequently recur. John IX was 
but fourteen months old at his accession; and but for the 
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disinterestedness of his uncle Ferdinand, the nobility would 
have been inclined to avert the danger by placing that prince 
upon the throne. In this instance, however, Castile suffered 
less from faction during the iisfhucy of her .sovereign than in 
his maturity. The queen ilowugi'r, at. first jointly with Fer- 
dinand, and solely after his accession to the crown of Aragon, 
administered the government with credit. Fifty years had 
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against him, Jolm II. suddenly yielded to an intrigue of the 
palace, and adopted sentiments ot" dislike towards the man he 
had so long loved. No substantial charge appears to have 
been brought against Alvnro de Luna, except that general 
malversation which it was loo late tor the king to object to 
him. The real cause of John's change of affection was, 
most probably, the insupportable restraint which the weak 
are apt to find in that spell of a commanding understand- 
ing which they dare not break ; the torment of living subject 
to the ascendant of an inferior, which has produced so many 
examples of fickleness in sovereigns. That of John II. is 
not the least conspicuous. Alvnro de Luna was brought to 
a summary trial and beheaded : his estates were confiscated. 
He met his death with the intrepidity of Stratford, to whom 
he seems to have borne some resemblance in character. 
John II. did not long survive his minister, dying in 1454, 
jy after a reign that may be considered as inglorious, 
compared with any except that of his successor. 
If the father was not respected, the son fell completely into 
contempt. He hail been governed by Paeheco, marquis of 
Villena, as implicitly as John by Alvaro de Luna. This 
influence lasted tor some time afterwards. Hut the king in- 
clining to transfer his confidence- to the queen Joanna of 
Portugal, and to one Bertrand de Cue va, upon whom com- 
mon fame had fixed as her paramour, a powerful confederacy 
of disaffected nobles was termed niiainst the royal authority. 
In what degree Henry IV.'s government had been improvi- 
dent or oppressive towards the people, it is hard to deter- 
mine. The chiefs of that rebellion, Carillo archbishop of 
Toledo, the admiral of Castile, a veteran leader of faction, 
and the marquis of Villena, so lately the king's favorite, were 
undoubtedly actuated only by sellish amhiliun and revenge. 
t b 1466 They deposed Henry in an assembly of their fac- 
tion at Avila with a sort of theatrical pageantry 
which has often been described. But modern historians, 
struck by the appearance of judicial solemnity in this pro- 
ceeding, arc sometimes apt. to speak of it as a national act ; 
■while, ort the contrary, it seems to have been reprobated by 
the majority of the Casliliaus as an audacious outrage upon 
a sovereign who, with many defects, bad not been guilty of 
any excessive tyranny. The confederates set up Alfonso, 
the king's brother, and a civil war of some duration ensued, 
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in which iliey hail the support of Aragon. The queen of 
Grille li:id at this time borne a daughter, whom the enemies 
of Henry IV., and indeed no small part of his adherents, 
were determined to treat us spurious. Accordingly, after the 
death of Alfonso, his sister J~;tb«I was considered as heiress 
of the kingdom. She might have aspired, with the assist- 
ance of the confederates, to its immediate possession ; but, 
avoiding the odium of a contest with her brother, I.-nbel 
agreed to a treaty, by which the succession was ubsulu;cly 
settled upon her. This arrangement was not long A 0 lwg . 
nttcrwards followed by the union of that princess 
with Ferdinand, son of the king of Aragon. This marriage 
was by no means acceptable to a part of the Castilian oli- 
garchy, who had prelerred a connection with Portugal. And 
as Henry had never lost sight of the interests of one whom 
he considered, or pretended to consider, as his daughter, he 
took the first opportunity of revoking his forced disposition 
of the crown and restoring the direct line of succession in 
favor of the princess Joanna. Upon his death, in 1474, the 
right was to lie decided by arms. Joanna had on her side 
the common presumptions of law, the ti.'stann.'ulury disposi- 
tion of the late kin^r, the support of Alfonso king of Portu- 
gal, to whom she was betrothed, and of several considerable 
leaders among the nobility, as the young marquis of Villena, 
the family of Mcudo/a, and the archbishop of Toledo, who, 
charging Ferdinand with ingratitude, had quitted a party 
which lie had above all men eon tri billed to strengthen. For 
Isabella were the general belief of Joanna's illegitimacy, the 
assistance of Aragon. the- adherence of a majority both among 
tlii' nobles ami people, and, more than nil, the reputation of 

ability which both she and her husband had deservedly ac- 
quired. The scale was however pretty equally balanced, till 
the king of Portugal having been defeated at Toro in 1476, 
Joanna's parry discovered their inability to prosecute the war 
by themselves, and successively made their submission to 
Ferdinand and Isabella 

The Castilians always considered themselves Con8litu . 
as subject to a legal and limited monarchy. For tton of 
several ages the crown was elective, as in 'most b^'^ 1(jd 
nations of German origin, within the limits of one <* 
royal family. 1 In general, of course, the public "° wn ' 

1 Jfefuncto in pics prindpo, primatta RKnm mgri! coocllto commuoi eon- 
totlua regol UDl cum MMnlotlbm sue- ItftBut, Concll. Toletan. IV. 0. 76, 
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choice fell upon the nearest heir ; and it became a prevailing 
usage to elect a son during the lifetime of his father, till about 
the eleventh century a right of hereditary succession was 
clearly established. But the form of recognizing the heir 
apparent's title in an assembly of the cortes has subsisted 

In the original Gothic monarchy of Spain, civil as well as 
ecclesiastical affairs were decided in national councils, the 
Nniiooai acts of many of which are still extant, and have 
toundlj. been published in eci'li'siastieal collections. To 
these assemblies the dukes and other provincial governors, 
and in general the principal individual.- tJ f the realm, were 
summoned along with spiritual persons. This double aris- 
tocracy of church and stani i'oiitiiuifd to form the great coun- 
cil of advice and consent in the first ages of the new king- 
doms of Leon and Castile. The prelates and nobility, or 
rather some of the more distinguished nobility, appear to 
have concurred in all general measures of legislation, as we 
infer from the preamble of their statutes. It would he against 
analogy, as well as without nvidi>mv, to suppose that any rep- 
resentation of the commons had ln'<!ii (brined in (he earlier 
period of the monarchy. In the preamble of laws passed in 
1020, and at several siibseijueTit [inn's during that and the 
ensuing century, wo find only the bishops and magnats rc- 
AdmiKloo cited as present. According to the General Chron- 
of disputing icle of Spain, di'jmlii'i from the Castilian towns 
frnmionua f orrael j p^vl of eorles in lit)!), a date not to be 
rejected as incompatilili' witli tlirir absi'in-e in 1178. How- 
ever, in 1188, the first year of the reign of Alfonso IX., 
they are expressly mentioned; and from that era were con- 
stant and necessary parts of those general assemblies. 1 It 
has been seen already that the coqiorate towns or districts of 
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Castile had early acquired considerable importance, arising 
less from commercial wealth, to which the towns of other 
kingdoms were indebted for their liberties, than from their 
utility in keeping up a military organization among the peo- 
ple. To this they probably owe their early reception into 
the cortes as integrant portions of the legislature, since we 
do not read that taxes were frequently demanded, till the 
extravagance of later kings, and their alienation of the 
domain, compelled them to have recourse to the national 
representatives. 

Every chief town of a concejo or corporation ought per- 
haps, by tiie constitution of Castile, to have received its regu- 
lar writ for the election of deputies to cortes. 1 But there 
does not appear to have been, in the best times, any uniform 
practice in this respect. At the cortes of Burgos, in 1315, 
we find one hundred and ninety-two representatives from 
more than ninety towns ; at those of Madrid, in 1391, one 

hundred and twenty-six wen; sent from fifty (owns; and the 
latter list contains names of several places which do not ap- 
peal- in the former. 2 No deputies were present from the king- 
dom of Leon in the cortes of Alcala in 1348, where, among 
many important enactments, the code of the Siete Partidua first 
obtained a legislative recognition. 8 We find, in short, a good 
dual more irregularity [ban during the same period in Eng- 
land, where the number of electing boroughs varied pretty 
considerably at every parliament. Yet the cortes of Castile 
did not cease lo be a numerous body and a fair representa- 
tion of the people till the reign of John II. The first princes 
of the house of Trastamare had acted in all [mints with the 
advice of their cortes. But John II., and still more his sun 
Henry IV., biiin,^ uuiidciuu.s of their own unpopularity, did 
not venture to meet a full assembly of the nation. Their 
writs were directed only to certain towns — an abuse for 
which the looseness of preceding usage had given a pre- 
tence.* It must bu owned that the people bore it in general 
very patiently. Many of the corporate towns, impoverished 



1 Teorls de lag Cortra, p. 139. < BcpidM fsiys John II. In 1442) dM 

•Id. p. 118. OedOM gt, M i u,t of eo el aviiriNmii-nM , r „. ™ : : , 

ni„. Inn, ill.-,: !«.. nil-. „ J,.pnli,-s „„1>j. vill i Vi.l la.l'i.id . . . . log pro- 

!r..i.i f..-tj.H!.'lit i,„.„s to tli,- ror:,j ,-umdmw do clortin flbdndraevillM do 

Madrid in 1390. — MlKsUineona Tracts, mis roynoa quo pop mi mindndo fueron 
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l.iy civil warfare and other causes, were glad to save the cost 
of defraying their deputies' expenses. Thus, by tlie year 
1480, only seventeen cities had retaiaed privilege of repre- 
sentation, A vote was afterwards added for Granada, and 
three more in later time; iiir Valencia, and the provinces of 
Kslremadura and Galicia. 1 Il might have been easy perhaps 
to redress this grievance while the exehision was yet fresh 
and recent. But the privileged towns, with a mean and 
preposterous sckir-lme^. although their zeal for liberty was at 
its height, could not endure the only menus of effectually 
securing it, by a restoration of elective franchises to their 
fellow-citizens. The cortes of i. r >()fi assert, with one of those 
bold falsifications upon which a popular body sometimes ven- 
tures, that " it is established by some laws, and by imme- 
morial usage, that eighteen cities of these kingdoms have the 
right of sending deputies to cortes, and no more;" remon- 
slranng against the attempts made by some, other towns to 
obtain the smile privilege, which they request may not be 
conceded. This remonstrance is repeated in 1512. 1 

From the reign of Alfonso XI., who restrained the gov- 
ernment of corporations to an oligarchy of magistrates, the 
right of electing members of cortes was confined to the ruling 
botly, the bailiffs or regidures, who.-e number seldom exceeded 
twenty-four, mid whose suecessum was kept up by close elec- 
tion among themselves. 8 The people therefore had no direct 
share in the choice of representatives. Experience proved, 
as several instances in these pages will show, that even upon 
this narrow basis the depmics of Castile were not deficient 
in zeal for their country and its liberties. But it must be 
confessed that a small body of electors is always liable to cor- 
rupt influence and to intimidation. John II. and Henry IV. 
often invaded the freedom of election ; the latter even named 
some of the deputies.* Several energetic, remonstrances were 
made in cortes against this llagrant grievance. Laws were 
enacted and other precautions devised to secure the due re- 
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turn of deputies. In the sixteenth century the evil, of course, 
was aggravate*!. Charles and Philip corrupted the memhers 
by bribery. 1 Even in 1573 the corles are hold enough to 
complain that creatures of government were sent tliither, 
" who are always held for suspected by the other deputies, 
and cause disagreement among them." 11 

There seems to be a considerable obscurity about the con 
stitution of the cortes, so far as relates to the two s Mtml 
higher estates, the spiritual and temporal nobility. »Sd «™»- 
It is admitted that down to the latter part of the "™? 
thirteenth century, and especially before the intro- 
duction of representatives from the commons, they were sum- 
moned in considerable numbers. But the writer to whom I 
must almost exclusively refer for the constitutional history 
of Castile contends that from the reign of Sancho IV. they 
took much less share ami retained uuieh less influence in the 
deliberation of cortes. 8 There is a remarkable protest of (he 
archbishop of Toledo, in 1295, against the acts done in cortes, 
because neither he nor the other prelates had been admitted 
to their discussions, nor given any consent to their resolutions, 
although such consent was falsely recited in the laws enacted 
therein.' This protestation is at least a testimony to the con- 
stitutional rights of the prelacy, which indeed all the early 
history of Castile, as well as the analogy of other govern- 
ments, conspires lo demonstrate. In the fourteenth and 
fifteenth centuries, however, they were more and more ex- 
cluded. None of the prelates were summoned to the cortes 
of 1299 and 13U1 ; none either of tiie prelates or nobles to 
those of 1370 and 1373, of 1480 and 1505. In all the latter 
cases, indeed, such members of both orders as happened to 
be present in (he court attended fhu cortes — a fact which 
seems to be established by the language of the statutes. 
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Other instances of a similar kind may he adduced. Never- 
theless, the more usual expression in the preamble of lawa 
reciting those summoned lo and present at the cortcs, though 
subject to considerable variation, seems to imply that all the 
three estates were, at least nominally and according to legiti- 
mate forms, constiiuent members of the national assembly. 
And a chronicle mentions, under the year 1406, the nobility 
and clergy as deliberating separately, and with some differ- 
ence of judgment, from the deputies of the commons. 1 A 
theory, indeed, which should exclude the great territorial ar- 
istocracy from their place in cortes, would expose the dignity 
and legislative rights of that body to unfavorable inferencea. 
But it is manifest that the king e.^ereised very freely a pre- 
rogative of calling or omitting persons of both the higher 
orders at his discretion. The bishops were numerous, and 
many of their sees not rich ; while the same objections of 
inconvenience applied perhaps to the ricoshombres, but far 
more forcibly to the lower nobility, the bijosdalgo or caballe- 
ros. Castile never adopted the institution of deputies from 
this order, as in the States General of France and some other 
countries, much less that liberal system of landed representa- 
tion, which forms one of the most admirable peculiarities in 
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our own constitution. It will be seen hereafter that spiritual 
and even temporal peers were summoned by our kings with 
much irregularity; mid tin- disordered state oi' Castile through 
almost every reign was likely to prevent tlie establishment of 
any lixed usage in this and mort other points. 

The primary and most essential characteristic of a limited 
monarchy is that money can only be levied upon Rightof 
the people through the consent of their represent- """i""- 
atives. This principle wiis iliimmgldy established in Castile; 
and the statutes which enforce it, Ibe re monstrances which 
protest against its violation, bear a lively analogy to corre- 
sponding circumstances in the history of our constitution. 
The lands of the nobility and clergy were, I believe, always 
exempted from direct taxation — an immunity which perhaps 
rendered the attendance of the members of those estates in 
the cortes less regular. Tin.' corporate districts or coneejos, 
which, as I have observed already, differed from the com- 
munities of France aud England by possessing a large extent 
of territory subordinate to the principal town, were bound by 
their charter to a stipulated annual payment, the price of their 
franchises, called moneda forera. 1 Beyond this sum nothing 
could be demanded without the consent of the cortes. Al- 
fonso VIII, in 1177, applied for a subsidy towards carrying 
on the siege of Cuenca. Demands of money do not however 
seem to have been very usual before the prodigal reign of 
Allbnso X. That prince and his immediate successors were 
not much inclined to respect the rights of their subjects ; but 
they encountered a steady and insuperable resistance. Fer- 
dinand IV., in 1307, promises to raise no money beyond his 
legal and customary dues. A more explicit law was enacted 
by Alfonso XI. in 1328, who bound himself not to exact from 
his people, or cause them to pay any tax, either partial or gen- 
eral, not hitherto established by law, without the previous 
grunt of all the deputies convened to the cortes. 5 This aboli- 
tion of ilk-gill impositions 1 was several times confirmed by the 
same prince. Tho cortes, in 1393, having made a grant to 

1 Murini, KnMjo Hl«.-Cr1L. rap. 16S; *b m\M cum bonl volvnUta TWtjt fee*- 
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Henry III., annexed this condition, that " since they had 
granted him enough fur his piv-rui necessities, and even to 
lily up a part for a future exigency, he should swear heforo 
one of the archbishops not to take or demand any money, 
service, or loan, or anything il j c, of the cities and towns, nor 
of individuals belonging to them, on any pretence of necessity, 
until the three estate* of the kingdom should first be duly 
summoned and assembled in curies according to ancient usage. 
And if any such letters requiring money have been written, 
that they shall be obeyed and not complied with." 1 His son, 
John II., having violated this constitutional privilege on the 
allegation of a pressing ncressity, the eortes, in 1420, pre- 
sented a long remonstrance, com hed in very respectful but 
equally firm language, wherein they assert "the good custom, 
founded in reason sun! in justice, that the cities and towns of 
your kingdoms shall not be compelled to pay taxes or requi- 
sitions, or other new tribute, unless your highness order it by 
advice and with the grant of the said cities and towns, and of 
their deputies for them." And they express their apprehen- 
sion lest this right should be infringed. because, as tliey say, 
"there remains no other privilege or liberty which can be 
profitable to subjects if this he shaken." 1 The king gave 
them as full satisfaction as they desired that his encroach- 
ment should not be drawn into precedent. Some fresh abuses 
during the unfortunate reign of Henry IV". produced another 
declaration in equally explicit Uinguain', forming part of the 
sentence awarded by the arbitrators to whom the differences 
between the king and his people bid been referred at Medina 
del Campo in 14150.* The catholic kings, as they are emi- 
nently called, Ferdinand and Isabella, never violated this 
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part of the constitution ; nor did even Charles I., although 
sometimes refused money by tiie cortes, attempt to exact it 
without their consent. 1 In tin: ltecopibieinii, or code of Cas- 
tili;in law published by Philip II., we read a positive declara- 
tion against arbitrary imposition of taxes, wliich remained 
unaltered on the fnee of the statute-book liil the present age. 3 
The law was indeed frequently broken by Philip II.; but 
the cortes, who retained throughout the sixteenth century a 
degree of steadiness and courage truly admirable when we 
consider their political uvnkEiess, did not cease to remonstrate 
with that suspicious tyrant, and recorded their unavailing 
appeal to the law of Alfonso XL, " so ancient and just, and 
which so long time has been used and observed." 0 

The free assent of the people by their representatives to 
grants of money was by no means a mere matter of 
ibrm. It was connected ■.villi other es-ci it ial rijrliis «ihw «in 
indispensable to its effectual exercise ; those of ex- ™J" H " ilt ™*- 
amining public accounts and checking the expenditure. The 

money until they were assured that what had been already 
levied on their constituents had been properly employed.* 
They refused a subsidy in 1390 because they had already 
given so much, and, " not knowing how so great a sum had 
been expended, it would be a great dishonor and mischief to 
promise any more." In 1406 they stood out a long time, and 
at length gave only half of what was demanded. 6 Charles I. 
attempted to obtain money in 1527 from the nobility as well 
as commons. But the former protested that " their obligation 
was to follow the kiici in war. wherefore to contribute money 
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was totally against their privilege, and for that reason they 
could not acquiesce in his majesty's request." 1 The commons 
also refused on this occasion. In 1538, on a similar proposi- 
tion, (he superior and lower nobility (los grandes y caballeros) 
" begged with all huniilily that they might never hear any 
more of that matter." a 

The contributions granted by cortes were assessed and 
collected by respectable individuals {bombrea buenos) of the 
several towns and villages. 8 This repartition, as the French 
call it, of direct taxes is a matter of the highest importance in 
those countries where they are imposed by means of a gross 
assessment on a district. The produce was paid to the royal 
council. It could not be applied to any other purpose than 
that to which the tax had been appropriated. Thus the cortes 
of Segovia, in MOT, granted a subsidy for the war against 
Granada, on condition " that it should not be laid out on any 
other service except this war ; " which they requested the 
queen and Ferdinand, both regents in John II.'s minority, to 
confirm by oath. Part, however, of the money remaining 
unexpended, Ferdinand wished to apply it to his own object 
of procuring the crownofAragon ; hut the queen first obtained 
not only a release from her oath by the pope, but the consent 
of the cortes. They continued to insist upon this appropria- 
tion, though ineffectually, under the reign of Charles L' 

The cortes did not consider it beyond the line of their duty, 
notwithstanding the respectful manner in which they always 
addressed the sovereign, to remonstrate against profuse ex- 
penditure even in his own household. They told Alfonso X. 
in 1258, in the homely style of that age, that they thought it 
fitting that the king and his wife should eat at the rate of a 
hundred and fifty maravedis a day, and no more ; and that the 
king should order his attendants to eat more moderately than 
they did. 6 They remonstrated more forcibly against the pro- 
digality of John II. Even in 1559 they spoke with an un- 
daunted Castilian spirit to Philip II. : — " Sir, the expenses of 
your royal establishment and household are much increased ; 
and we conceive it would much redound to the good of these 
kingdoms that your majesty should direct them to be lowered, 
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both as a relief to your wants, and that all the great men and 
other subjects of jour majesty may take example therefrom to 
restrain the great disorder and excess they commit in that 
respect." 1 

The forms of a Castilian cortes were analogous to those of 
an English parliament in the fourteenth century, romuor 
They were summoned by a writ almost exactly eo- 
incident in expression with that in use among us. 1 The ses- 
sion was opened by a speech from the chancellor or other 
chief officer of the court. The deputies were invited to con 
sidcr certain special business, and commonly to grant money. 
Alter the principal affairs were despatched they conferred to 
getber, and, having examined the instructions of their re- 
spective constituents, drew up a schedule of petitions. These 
were duly answered one by one ; and from the petition and 
answer, if favorable, laws were afterwards drawn up where 
the matter required a new law, or promises of redress were 
given if the petition related to an abuse or grievance. In 
the struggling condition of Spunish liberty under Charles I., 
the crown began to neglect answering the petitions of cortes, 
or lo use unsatisfactory generalities of expression. This gave 
rise to many remonstrances. The deputies insisted in 1523 
on having answers before they granted money. They repeats 
ed the same contention in 152.0, and obtained a general law 
inserted in the Eecopilacion enacting that the king should 
answer all their petitions before he dissolved the assembly. 1 
This, however, was disregarded as before ; but the cortes, 
whose intrepid honesty under Philip II. so often attracts our 
admiration, continued as late as 158C to appeal to the written 
statute and lament its violation." 

According lo the ancient fundamental constitution of Castile, 
the king did not legislate for his subjects without Rig htor 
their consent. The code of the Visigoths, called ™-«« in 
in Spain the Fuero Jusgo, was enacted in public '° sU '"•""'■ 
councils, as were also the laws of the early kings of Leon, 
which appears by the reciting words of their preambles.* This 
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consent was originally given only by the higher estates, who 
might be considered, in a large sense, as representing the na- 
tion, though not chosen by it ; hut from the end of the twelfth 
century by the elected deputies of the commons in cortes. 
The laws of Alfonso X. in 1258, those of the same prince in 
1274, and many others in subsequent times, are declared to 
be made with the consent (con acuerdo) of the several orders 
of the kingdom. More commonly, indeed, the preamble of 
Castilian statutes only recites iheir advice (consejo) ; but I 
do not know that any stress is to bo laid on this circumstance. 
The laws of the Siete Partidas, compiled by Alfonso X., did 
not obtain any direct sanction till the famous corles of Aleala, 
in 1348, when they were eonlirmed ulon^ with several others, 
forming altogether the basis of the statute-law of Spain. 1 
Whether they wire in fact received bctbre that time has been 
a matter controverted among Spanish antiquaries, and upon 
the question of their le^nl validity sit the time of their pro- 
mulgation depends nil importiinf point in Castilian history, the 
disputed right of succession between Snncho IV. and the in- 
fants of la Cerda ; the former claiming under the ancient 
customary law, the latter under (he new dispositions of the 
Siete Partidas, If the king could not legally change the es- 
tablished laws without consent of his corles, as seems most 
probable, the right of representative succession did not exist 
in favor of his grandchildren, and Sancho IV. cannot be con- 
sidered as an usurper. 

It appears, upon the whole, to have been a constitutional 
principle, that laws could neither be made nor annulled ex- 
cept in cortes. In 150G this is claimed by the deputies as an 
established right. 5 John I. had long before admitted that 
win!!- was dune by corles ami general assemtilie-: could not lie 
undone by letters missive, but by such corles and assemblies 
alone. 8 For the kings of Castile had adopted the English 
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prat-ticfi of dispensing with statutes by a non obstante clause 
in their grants. Hut the cortes remonstrated more steadily 
a";iin-[ iti if abuse thiin our own parliament, who suffered it to 
remain in a certain degree till Hie Revolution. It was sever- 
al times enacted upon llieir petition, especially by an explicit 
statute of Ilenrv II.. ibat grants and letters-patent dispensing 
with statutes should not be obeyed. 1 Nevertheless, John II., 
mi-ting (u torn' or I lie scr\ ility of lie' judges, bad tln j assur- 
ance to dispense explicitly with this Tory law. 5 The curies of 
Yalladolid. in 1 4-1 if. obtained fresh promises and (enactments 
!iL r ai:ist such an abuse. Philip 1. and Charles I. began to 
legislate without asking the consent of cones ; this grew much 
worse under Philip II., and reached its height under his suc- 
cessors, who entirety abolished all constitutional privileges* 
In loo5 we find a petition that laws made in cone- sliouid be 
revoked nowhere else. The reply was such as became that 
age: "To thia we answer, that, we shall do what best suits 
our government." But even in 1619, and still afterwards, 
the patriot representatives of Castile continued to lift an un- 
availing voice against illegal ordinances, though in the form 
of very humble petition ; pet-Imps, tine latest. ( est i monies to the 
expiring liberties of their country.* The. denial of exclusive 
k-gi-lative authority to the crown must, however, be under- 
stood to admit the legality of particular ordinances designed 
to strengthen the king's executive, government. 5 These, no 
doubt, like the royal proclamations in England, extended 
sometimes very far, and subjected the people to a sort of ar- 
bitrary coercion much beyond what our enlightened notions of 
freedom would consider as reconcilable to it. But in the 
middle ages such temporary commands and prohibitions were 
net reckoned strictly legi.-lati ve, and passed, perhaps rightly, 
for inevitable consequences of a scanty code and short sessions 
of the national council. 

The kings were obliged to swear lo the observance of laws 
enacted in cortes, besides their general coronation oath to 
keep the laws and preserve the liberties of their people. Of 
this we find several instances from the middle of the thir- 
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tcenth century, and llie practice continued till the time of 
John II., who, in 1433, oil being requested to swear to ihe 
laws then enacted, answered that he intended to maintain 
them, and consequently no oath was necessary ; an evasion 
in which (he cortes seem unaccountably to have acquiesced. 1 
The guardians of Alfonso XI. not only swore to observe :dl 
that had been agreed on at Burgos in 1.315, but consented thai, 
if any one of them did not keep his oath, the people should 
no longer be obliged to regard or obey him as rcgeut.* 

It was customary to assemble the cortes of Castile for 
Otberriuu man ? purposes besides those of granting money 
orttw 8 and concurring in legislation. They were siiiu- 
cortei. moncd in every reign lo aiknowledge and confirm 
the succession of the heir apparent ; and upon his accession 
;o swear allegiance. 8 These acts were, however, little more 
than formal, anil accordingly have been preserved for the 
sake of parade after all the real dignity of the cortes was 
annihilated. In the fourteenth and fifteenth centuries Ibey 
claimed and exercised very ample powers. They assumed 
the right, when questions of regency occurred, to limit tho 
pu-rugai ivc, as well as to designate the persons who were to 
use it 4 And the frequent minorities of Castilian kings,' 
which were unfavorable enough to tranquillity and subordina- 
tion, served to confirm these parliamentary privileges. The 
cortes were usually consulted upon all material business. A 
law of Alfonso XI. in 1328, printed in the Recopilacion or 
code published by Philip II., declares, " Since in the arduous 
affairs of our kingdom the counsel of our natural subjects is 
necessary, especially of the deputies from our cities and [own-, 
therefore we ordain and command that on such great occa- 
sions the cortes shall be assembled, and counsel shall be token 
of the three estates of our kingdoms, as the kings our fore- 
fathers have been used to do." 6 A cortes of John II., in 
1419, claimed this right of being consulted in all matters of 
importance, with a warm remonstrance against the alleged 
violation of so wholesome a law by the reigning prince ; who 
answered, that in weighty matters he had acted, and would 
continue to act, in conformity to it.' What should be intend- 
ed by great and weighty affairs might be not at all agreed 
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upon by the two parties ; to each of whose interpretations 
these words gave pretty full scope. However, the current 
usage of the monarchy certainly permitted much authority 
in public deliberations to the codes. Among oilier instances, 
which indeed will continually be found in the common civil 
histories, the cortes of Ocana, in 1469, remonstrate with Hen- 
ty IV. for allying himself with England rather than France, 
and give, as the lirst reason of complaint, that, " according to 
the laws of your kingdom, when the kings have anything of 
great importance in hand, they ought not to undertake it 
without advice and knoivledjio of the chief towns and cities 
of your kingdom." 1 This privilege of general interference 
was asserted, like other ancient rights, under Charles, whom 
they strongly urged, in 1548, not to permit his son Philip to 
depart out of the realm." It is hardly necessary to observe, 
that, in such times, they had little chance of being regarded. 

The kings of Leon and Castile acted, during the interval 
of the cortes, by the advice of a smaller council, council of 
answering, as it seems, almost exactly to the UMtUe - 
king's ordinary council in England. In early ages, before the 
introduction of the commons, it is sometimes difficult to dis- 
tinguish this body from the general council of the nation; 
being composed, in fact, of the same class of persons, though 
in smaller numbers. A similar difficulty applies to the Eng- 
lish history. The nature of their proceedings seems best to 
ascertain the distinction. All executive iicts, including those 
ordinances which may appear rather of a legislative nature, 
all grants and charters, arc declared to be with the assent 
of the court (curia), or of the magnats of the palace, or of 
the chiefs or nobles.' This privy council was an essential 
part of all European monarchic- ; and, though the sovereign 
might be considered as free to call in the advice of whomso- 
ever he pleased, yet, in fiict, the princes of the blood and 
most powerful nobility had anciently a constitutional right to 
be members of such a council, so thai it formed a very mate- 
rial check upon his personal authority. 

The council underwent several changes in progress of time, 
which it is not necessary to enumerate. It was justly deemed 

1 Torque, a-fnnl Iejm de nile'trod ■ t. III. p. 133. 
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an important member of the constitution, and the cortes 
showed a laudable iinsirt.y tn pronirc it- composition in such 
a manner a.-* to form a guarantee ti»' tin* due execution of 
laws atter their own dissolution. Several times, especially in 
minorities, they men named its members or a part of them; 
and in tlio reigns of Henry III. and John II. they obtained 
the privilege of adding n permanent deputation, consisting 
of four persons olectcd out of tlii'ir own body, annexed as it 
were to the council, who were to continue ut the court dur- 
ing the interval of corn's and watch over the due observance 
of the laws. 1 This di'piiudmi (.".jntinui'd as an empty formal- 
ity in the sixteenth century. In the council the king was 
bound to sit personally three days in the week. Tlieir busi- 
ness, which included the whole executive government, was 
distributed with considerable accuracy into what might be 
despatched by the council alone, under tlieir own seals and 
signatures, and what required the royal seal. 3 The consent 
of this body was necessary for almost every act of the crown : 
for pensions or grants of money, ecclesiastical and political 
promotions, and fur charters of pardon, the easy concession 
of which was a great encouragement to the homicides so 
usual in those ages. ;i:u\ icas restrained by some of our own 
laws.' But the council did not exercise any judicial authori- 
ty, if we may believe the wcll-inliinned author from whom I 
have learned these particulars ; unlike in this to the ordi- 
nary council of the kings of England. It was not until the 
days of Ferdinand and Isabella that this, among other inno- 
vations, was introduced.' 

Civil and criminal justice was administered, in the first 
Admlni*- instance, by the alcaldes, or municipal judges of 
tmtion or towns; elected within themselves, originally, by 
jm ce. t j )e donuuunity at large, but, in subsequent times, 
by the governing body. In other places a lord possessed the 
right of jurisdiction by grant from the erown, not, what we 
find in countries where; the feudal system was more thorough- 
ly established, as incident to his own territorial superiority 
The kings, however, began in the thirteenth century to ap- 
point judges of their own, called corregidores, a name which 
seems to express concurrent jurisdiction with the regidores, 
or ordinary magistrates. 1 The cortes frequently remonstrat- 
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ed against this encroachment. Alfonso XL consented to 
withdraw Iiis judges from corporations by which he had 
not been requested to appoint them. 1 Some attempts to in- 
terfere with the municipal authorities of Toledo produced 
serious disturbances under Henry III. and John II. 1 Even 
where the king appointed magistrates at a city's request, lie 
was bound to select them Irani among the citizens.' From 
(bin immediate jurisdirtiun an appeal lay to the adclatiladu 
or governor of the province, and from thence to the tribunal 
of royal alcaldes. 1 The latter, however, could not take cog- 
nizance of any cause depending before the ordinary judges ; 
a contrast to the practice of Aragon, where the jusiieiary's 
right of evocation (juris iinna) was considered as a pi-iiieii.nil 
Eaieyuurd of public liberty. 5 As a court of appeal, (lie royal 
alcaldes liad the supreme jurisdiction. The king could only 
cause their sentence to be revised, but neither alter nor re- 
voke it.' They have continued to the present day as a criminal 

tribunal; but civil appeals were transferred by [he ordinances 
of Toro in 1371 to a new court, styled the king's audience, 
which, though deprived under Ferdinand and his successors 
of part of its jurisdiction, still remains one of the principal 
judicatures in Castile.' 

No people in a half-civilized state of society have a full 
practical security against particular acts of arbi- 
trary power. They were more common perhaps acilo^i or 
in Castile than in any other European monarchy JJf^tu*' 
which professed to be free. Laws indeed were not 
wanting to protect men's lives and lihe.rlics, as well as their 

properties. Ferdinand IV., in 1299, agreed to a petition 
that "justice shall be executed impartially according to law 
and right ; and that no one shall be put to death or imprison- 
ed, or deprived of his possessions, without trial, and that this 
bo better observed than heretofore." " He renewed the same 
law in 1307. Nevertheless, the most remarkable circum- 
stance of this monarch's history was a violation of so saered 
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and apparently so well-established a law. Two gentlemen liav- 
ing been accused of murder, Ferdinand, without waiting for 
any process, ordered them to instant execution. They sum- 
moned him with their last words to appear before the tribunal 
of God in thirty days ; and his death within the time, which 
has given him the surname of the Summoned, might, we may 
hope, deter succeeding sovereigns from iniquity so flagrant. 



is-ue tin- pulling anyone to death, or seizing his property, 
till he should he duly tried hy course of law. Henry II. 
repeats the same law in very explicit language. 1 But the 
civil history of Spain displays several violations of it. An 
extraordinary prerogative of committing murder appears to 
have been admitted in early times by several nations who did 
not acknowledge unlimited power in their sovereign- 3 Before 
any regular police was established, a powerful criminal might 
have been secure from all punishment, but for a notion, as 
barbarous as any which it served to counteract, that he could 
be lawfully killed by the personal mandate of the king. And 
the frequent attendance of sovereigns in their courts of ju- 
dicature might lead men not accustomed to consider the 

uuiisp.-n.ablr necessity of legal forms to confound an act of 
assassination with the execution of justice. 

Though it is very improbable that the nobility were not 
l}ooMf considered us essential members of the Cortes, they 
kIso(Om certainly attended in smaller numbers than we 
ooUHtj. should expect to find from the great legislative and 
deliberative authority of that assembly. This arose eliietly 
from the lawless spirit of that martial aristocracy which plac- 
ed less confidence in the constitutional methods of resisting 
arbitrary encroachment than in its own armed combinations. 3 
Such confederacies to obtain redress of grievances by force, 
of which there were five or six remarkable instances, were 
called Hermandad (brotherhood or union), and, though not 
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so explicitly sanctioned as they were by the celebrated 
Privilege of Union in Aragon, found countenance in a 
law of Alfonso X., which cannot be deemed so much to have 
voluntarily emanated from that prince as to be a record of 
original rights possessed by the Castilian nobility. "The 
duty of subjects towards their king," he says, "enjoins tbem 
not to permit him knowingly to endanger his salvation, nor 
to ineur dishonor and inconvenience in his person or family, 
nor to produce mischief to his kingdom. And this may be 
fulfilled in two ways : one by good advice, showing him the 
reason wherefore he ought not lo act thus ; the other by 
deeds, seeking means to prevent his going on to his own 
ruin, and putting a stop to those who give him ill counsel : 
forasmuch as his errors are of worse consequence than those 
of other men, it ia the bounden duty of subjects to prevent 
his committing them. 1 To this law the insurgents appealed 
in their coalition against Alvaro de Luna; and indeed we 
must confess that, however just and admirable the principles 
which it breathes, so general a license of rebellion was not 
likely to preserve the tranquillity of a kingdom. The depu- 
ties of towns in a cortes of 1445 petitioned the king to 
declare that no construction should be put on this law incon- 
sistent with the obedience of suhjects towards their sove- 
reign : a request to which of course he willingly acceded. 

Castile, it will be apparent, bore a closer analogy to Eng- 
land in its form of civil polity than France or even Aragon. 
But the frequent disorders of its government and a barbar- 
ous state of manners rendered violations of law much more 
continual and flagrant than they were in England under the 
Plantagenet dynasty. And besides these practical mischiefs, 
there were two essential defects in the constitution of Castile, 
through which perhaps it was ultimately subverted. It 
wanted those two brilliants in the coronet of British liberty, 
the representation of freeholders among the commons, and 
trial by jury. The cortes of Castile became a congress of 
deputies from a few cities, pnhlic-spiritcd indeed and intrepid, 
as we And them in bad times, to an eminent degree, but too 
much limited in number, and too unconnected with the terri- 
torial aristocracy, to maintain a just balance against the 
Crown. Yet, with evi'r-y (li^ulvunissjzc, llut country possessed 
a liberal form of government, and was animated with a noble 
spirit for its defence. Spain, in her late memorable though 
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short resuscitation, might well have gone back to her ancient 
institutions, and perfected a scheme of |>olicy which the great 
exani[i!(! of England would luivi; shown to be well adapted to 
the security of freedom. What she did, or rather attempted, 
instead, I need not recall. May her next eifort be more 
wisely planned, and more happily terminated! 1 

Though the kingdom of Aragon was very inferior in ex- 
Affalnof tent to that of Castile, yet the advantages of a 
better form of government and wiser sovereigns, 
with those of industry ami commerce along a line of sea- 
coast, rendered it almost equal in importance. Castile rarely 
intermeddled in the civil ili ^cii-idii - of Aragon ; the kings of 
Aragoti frequently carried their arms into the heart of Castile. 
During the sanguinary outrage" of Peter the Cruel, and the 
stormy revolutions which ended in establishing the house of 
Trastamare, Aragon wii' not indeed at peace, nor altogether 
well governed ; but her political consequence rose in the 
eyes of Europe through the long reign of the ambitious and 
wily Peter IV., whose sagacity and good fortune redeemed, 
according to the common notions of mankind, the iniquity 
with which he stripped his relation the king of Majorca of 
the Balearic islands, and the constant perti diousn ess of his 
character. I have mentioned in another place the Sicilian 
war, prosecuted witli so much eagerness for many years by 
Peter HI. and his son Allbnso III. After this object was 
relinquished James II. undertook an enterprise less splendid, 
but not much less difficult : the conquest of Sardinia. That 
island, long accustomed to independence, cost an incredible 
expense of blood and treasure to the kings of Aragon dur- 
ing the whole fourteenth century. It was not fully subdued 
till the commencement of the next, under the reign of Martin. 

At the death of Martin king of Aragon, in 1410, a mem- 
Dlsputed orable question arose as lo the right of succession. 

B^Mston Though Fetronilla, daughter of Ramiro tL, had 
dentil of reigned in her own right from 1137 to 1172, an 
Hictm. opinion seems to have gained ground from the 
thirteenth century that females could not inherit the crown 
of Aragon. Peter IV. had excited a civil war by attempting 
to settle the succession upon his daughter, to the exclusion 
of his next brother. The birth of a son about the same time 
suspended the ultimate dcui>iou el' this que>tion ; but it was 
tacitly understood that what is called the Salic law ought to 

1 TtM Aral tdlUon of tola mirk ni liuMI^Bl in 1818. 
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prevail. 1 Accordingly, on the death of John I. in 1395, hia 
two daughters were set aside in favor of hia brother Martin, 
though not without <>pi>osiiio:i nsi the part of the elder, whose 
husband, the count of Foix, invaded the kingdom, and de- 
sisted from his pretension only through want of force. Mar- 
tin's son, the king of Sicily, dying in his father's lifetime, the 
nation was anxious that the king should fix upon his successor, 
and would probably have acquiesced in his choice. But hia 
dissolution occurring more rapidly tlian was expected, the 
throne remained absolutely vacant. The count of Urgel had 
obtained a grant of the lieutenancy, which was the right of 
the heir apparent. This nobleman possessed an extensive 
territory in Catalonia, bordering on the Pyrenees. He was 
grandson of James, next brother to Peter IV., and, according 
to our rules of inheritance, certainly stood in the first place. 
The other claimants were the duke of Gandia, grandson of 
James II., who, though descended from a more distant ances- 
tor, set up a claim founded on proximity to the royal stock, 
which in some countries was preferred to a representative 
title; the duke of Calabria, son of Viol ante, younger daughter 
of John I. (the countess of Foix being childless) ; Frederic 
count of Luna, a natural son of the younger Martin king of 
Sicily, legitimated by the pope, but with a reservation ex- 
cluding him from royal succession; and finally, Ferdinand, 
infant of Castile, son of the late king's aister. 3 The count of 

] ituduinii » jSok™""" 1 " ' ' 

Ducdcu in ik'lcrmlnlnff the Aragoue< 
a The subjoined pedigree Kill eho 
peUtora .— Jivu n. dkd 1637. 
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Urgel was favored in general by the Catalan?, and he seemed 
to have a powerful support in Antonio de Luna, a baron of 
Ariigtiri, so rich that he might go through his own estate from 
France to Castile. But this apparent superiority frustrated 
his hopes. The justiciary and other leading Aragonese were 
determined not to suffer this great constitutional question to 
be decided by an appeal to force, which might sweep away 
their liberties in the struggle. Urgel, confident of his right, 
and surrounded by men of ruined fortunes, was unwilling to 
submit his pretensions to a civil tribunal. His adherent, 
Antonio de Luna, committed an extraordinary outrage, the 
assassination of the archbishop of Saragosa, which alienated 
the minds of good citizens from his cause. On the other 
hand, neither the duke of Gandia, who was very old, 1 nor the 
count of Luna, seemed fit to succeed. The party of Ferdi- 
nand, therefore, gained ground by degrees. It was determined 
however, to render & legal sentence. The cortes of each 
nation agreed upon the nomination of nine persons, three 
Aragonese, three. Catalans, and three Valencians, who were 
to discus I he. pretensions of llie several competitors, and by 
a plurality of six votes to adjudge the crown. Nothing could 
be more solemn, more peaceful, nor, in appearance, more 
equitable than the proceedings of this tribunal. They sum- 
moned the claimants before them, and heard them by counsel. 
One of these, Frederic of Luna, being ill defended, the court 
took charge of his interests, and named other advocates to 
maintain them. A month was passed in hearing arguments; 
a second was allotted to considering them; and at the expira- 
tion of the prescribed time it was announced to the people, 
by the mouth of St Vincent Ferrier, that Ferdinand of Cas- 
tile had ascended the throne. 3 

' TMa 4n1w of Oundta died during the yoto. Zorita. t. HI. f. 71. I' I" curious 

Interregnum. Ella son, tbmi s li not no enough tbut John king or Canllle was nl- 

objectloillblo on [lie scoreaC age.Bsielil.nl Ii:;..iIiit Ai--i ■-:,vl, i! : rlu-ii.-li lii. .■liin: 

to have a worse claim ; yet be became a was :„nt ;n nii'i-ilile us Unit of his 

COmpotltor. uncle Kimlina-iii III. I I. ;■<■.! rlir arln- 

- limn-a^ OmuiiTilarii. in Si'lintti lii"- i'i[,li.- or 1 T i!:,.i-ii,ni< -a ■. lii-li •. - :.c- 

pauls- Illustrate, t. li. Zurlta, t, Kt. f. customed, Louia duke ol Calnbila had a 
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™'»r'"i ifrae'l' anil E.lward III. _. ... . 
la j the Dlatll declined to claim [o the crown of France. 
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In this decision it is impossible not to suspect that the 
judges were swayed rather by politic considera- DmIbIou la 
tions than a strict sense of hereditary right. It fJSumim 
was, therefore, by no means universally popular, of CmiUb. 
ejijiL-t/iiilly in Catalonia, of which principality the *■»• "13- 
count of Urgel was a native ; and perhaps the great rebellion 
of the Catalans fifty years afterwards may be traced to the 
disaffection which this breach, as tliey thought, of the lawful 
siicdfis.-ion had excited. Ferdinand however was well received 
in Ai-jigon. Tiie rortcs generously recommended the count 
of Urgel to his fhvor, on account of the great expenses he had 
incurred in prosecuting his claim. But Urgel did not wait 
(be effect of this recommendation. Unwisely attempting a 
rebellion with very inadequate means, be lost his estates, and 
was thrown for life into prison. Ferdinand's successor was 
his son, Alfonso V., more distinguished in the his- Aifonnov. 
tory of Italy than of Spain. For all the latter >■»■ 
years of bis life be never quitted Uie kingdom that be bad 
acquired by bis arms; and, enchanted by the delicious air of 
Naples, intruded the suvi'S'iiment of his patrimonial territories 
to the care of a brother and an heir. John II., jobnn. 
upon whom they devolved by the death of Alfoaso lm - 
without legitimate progeny, bad been engaged during his youth 
in the turbulent revolutions of Castile, as the head of a strong 
party that opposed the domination of Alvaro de Luna. By 
inarriujic with the htinjss of Navarre he was entitled, accord- 
ing to the usage of those times, to assume the title of king, 
and administration of government, during her life. But his 
ambitious retention of power still longer produced events 
which are the chief stain on his memory. Charles 4 D I120 
prince of Viana was, by the constitution of Na- 
varre, entitled to succeed his mother. She had requested 
him in her testament not to assume the government without 
his father's consent. That consent was always A B 14ja 
withheld. The prince raised what we ought not 
to call a rebellion ; hut was made prisoner, and remained for 
some tune in captivity. John's 01 disposition towards his son 
was exasperated by a step-mother, who scarcely disguised her 
intention of placing her own child on the throne of Aragon 
at the expense of the eldest-born. After a life of perpetual 
oppression, chiefly passed in exile or captivity, the prince of 
Viana died in Catalonia, at a moment when that province 
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was in open insurrection upon his account. Though it hardly 
i s imi seems that the Catalans had any more general pro- 
vocations, ilicy persevered tor more tlian ten years 
with inveterate ohstinacy in their rehellion, offering the 
sovereignty first to a prince of Portugal, and afterwards to 
Rcgnier duke of Anjou, who was destined to pass his life in 
unsuccessful competition for kingdoms. The king of Arngon 
behaved with great clemency towards tiese insurgents on 
their final submission. 

It is eonsonant to the principle of this work to pass lightly 
over the common details of history, in order to fix the reader's 
Comma- Attention more fully on subjects of philosophical in- 
Uonot quiry. Perhaps in no European monarchy except 
Amp™. 0|!r own was tne f ona 0 f government more inter- 
esting than in Aragon, as a fortunate temperament of law 
and justice with the royal aulliority. So far as anything 
□rigtmuja can * ,e pronounced of its earlier period before the 
sonom'ssi capture of Saragosa in 1118, it was a kind of 
e amtracj. flT ; s tocracy, where a small numher of power- 

ful barons elected their sovereign on every vacancy, though, 
as usual in other countries, out of one family j and considered 
him as little more than the chief of their confederacy. 1 
These were the rieo;hombres or barons, the first 
oftbiirkw- order of the state. Among these the kings of 
b^n7* 0r -dragon, in subsequent times, as they extended 
their dominions, shared the conquered territory in 
grants of honors on a feudal tenure. 5 For this system was 
fully established in the kingdom of Aragon. A rieohombre, 
as we read in Vitalis bishop of Huesca, about the middle of 
the thirteenth century. 8 must hold of the king an honor or 
barony capable of supporting more than three knights ; and 



1 Alfoaio IH- complained that hU bar- CcntriD del tpj, urao obLigndon di> w?RUh- 
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this lie was bound (o distribute among his vassals in military 
fiefs. Ouce in tin.' your lie might be summoned with !iis feu- 
datarics to serve the sovereign for two months (Zurita says 
three) ; and he was to attend the royal court, or general 
assembly, as a conn so 11 or, whenever called upon, assisting in 
its judicial as well as deliborulive business. In tlie towns 
and villages of his barony he might appoint bailiffs to ad- 
minister justice and receive penalties; but the higher crimi- 
nal jurisdiction seems to have been reserved to the crown. 
According to Vitalis,the king could divest these ricoshombres 
of their honors at pleasure, after which they fell into the 
class of mesnadaries, or mere tenants in chief. But if this 
were constitutional in the reign of James I., which Blancas 
denies, it was not long permitted by that high-spirited aris- 
tocracy. By the General Privilege or Charter of Peter III. 
it is declared that no barony can be taken away without a 
just cause and legal sentence of the justiciary and council 
of barons. 1 And tiio same protection was extended to the 
vassals of the ricoshombres. 

Below these superior nobles were (he mesnadaries, cor- 
responding to our mere tenants in chief, holding Loner 
estates not baronial immediately from the crown ; nollil »r- 
and the military vassals of the high nobility, the knights and 
infanzones; a word which may be rendered by gentlemen. 
These had considerable privileges in that aristocratic govern- 
ment; they were exempted from all taxes, they could only 
be tried by the royal judges for any crime; and offences 
committed against them were punished with addi- Burg™™ 
tional severity. 1 The ignoble classes were, as in <"*i 
other countries, the burgesses of towns, and the t * a "" Urj - 
villeins or peasantry. The peasantry seem to have been 
subject to territorial servitude, as in France and England. 
Vitalis says that some villeins were originally so unprotected 
that, as he expresses it, they might be divided into pieces by 
sword among the sons of their masters, till they were pro- 
voked to an insurrection, which ended in establishing certain 
stipulations, whence they obtained the denomination of villeins 
deparada, or of convention. 3 

Though from the twelfth century the principle Mt*rti«« 
of hereditary succession to the throne superseded, Ant^on™ 
in Aragon as well as Castile, the original right «n*i™- 

1 Blums Comm. p. 730. a p. 782. ■ Bianca Comm. p. 729. 
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of choosing a sovereign within the royal family, it was 
still founded upon one more sacred and fundamental, that 
of compact. No king of Aragon was entitled to assume 
that name until he had taken a coronation oath, administered 
by the justiciary at Saragosa, to observe the laws and liber- 
ties of the realm. 1 Alfonso III., in 1285, being in France 
at the time of his father's death, named himself king in ad- 
dressing the states, who immediately remonstrated on this 
premature assumption of his title, and obtained an apology. 1 
Thus, too, Martin, having been called to the crown of Ara- 
gon by Hie cortcs in 1395, was specially required not to 
exercise any authority before his coronation.* 

Blaneas quotes a noble passage from the acts of cortcs in 
1451. " We have always heard of old time, and it is found 
by experience, that, seeing the great barrenness of this land, 
and tbe poverty of the realm, if it were not for the liberties 
thereof, the folk would go hence to live and abide in other 
realms ami kind* more fruitful-" * Tins hijrh spirit of free- 
dom had long animated the Aragonese. After several con- 
tests with the crown in the reign of James I., not to go back 
aen™i *° earlier times, they compelled Fcter III. in 1283 
Pritiiege to grant a law, called the General Privilege, the 
ori2BS. Magna Charta of Aragon, and perhaps a more 
full and satisfactory basis of civil liberty than our own. It 
contains a series of provisions against arbitrary tallages, 
spoliations of property, secret process after the manner 
of the Inquisition in criminal charges, sentences of the 
judiciary witiiout assent of the cortes, appointment of 
fbr^ii'.Ts or Jews to judicial offices ; trials of accused per- 
sons in places beyond the kingdom, the use of torture, 

i Zurlta, Anales <le Aragon, t, I. frl.KH. Aragon was, la fact, * poor country, 

l. iii. f-.il. 7>I barren and Ul-l>eopled. Hie kings were 

I Blanos, Comm. p. 681. They M- forced, to go to Catalonia tor money, and 

Vm:«:.'iL-i-.l. :it ^:n:: time, -Ji:it : - ir,:i,vi win- liMli: ,iLk. t:> nninV.in 

was their natural lord, and antltled to pamlrs contests. Too warn of IVi.t I C. 

reign as lawful li.lr to l,is fr.tinT- w> in S:,r.li. «:vi r>f fllfrm.o V. with 

::,iilL'. w%It cat hereditary and elective Genoa and Naples, lmpoTerilbad til air 

tttfcM jumbltd together. Zurlta, t. I. people. A henrth.taz baring IWn im- 

, ■ ttj ii 141 .. 'i i I ■! 

■ Znrlta, t. II. til. fit were 12.688 bonus In Aragon, -hlch, 

BmA4^t»r»^Twr*ritnchi r , quilt- Uh^u Sto3» tafiSll!!i£^ Tn"jS! 
tsndlda la grand starllldiid ds aqueeta a^atmllaMai being laid on. U Is "j^ 1 "*' 
non flies lor las llbertadea de aofuell sa coiJeanfoeeof »ar. Znrlta, tllL lot. 189. 
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except in charges of falsifying the coin, and the bribery 
of judges. These are claimed as the ancient liberties of 
their country. "Absolute power (mero imperio e mixto), 
it is declared, never was the constitution of Aragon, nor 
of Valencia, nor yet of Ribagorca, nor shall there be in 
time to come any innovation made ; but only the law, custom, 
and privilege which has been anciently used in the aforesaid 
kingdoms. 1 

The concessions extorted by our ancestors from John, 
Henry III., and Edward I., were secured by the 
only guarantee those times could afford, the deter- ofirmoa. 
mination of the barons to enforce them by armed confedera- 
cies. These, however, were formed according to emergencies, 
and, except in the famous commission of twenty-five con- 
servators of Magna Charta, in the last year of John, were 
certainly unwarranted by law. But the Aragonese estab- 
lished a positive right of maintaining their liberties by arms. 
This was contained in the Privilege of Union granted by 
Alfonso III. in 1287, after a violent conflict with his subjects 5 
but which was afterwards so completely abolished, and even 
eradicated from the records of the kingdom, that its precise 
words have never been recovered. 5 According to Zurita, 
it consisted of two articles : first, that in the case of the 
king's proceeding forcibly against any member of the union 
without previous sentence of the justiciary, the rest should 
be absolved from their allegiance ; secondly, that he should 
hold cortes every year in Saragosa.* During the two subsequent 
reigns of James II. and Alfonso IV. little pretence seems to 
have been given for the exercise of this right. But dissen- 
sions breaking out under Peter IV. in 1347, rather on 
account of his attempt to settle the crown upon his daughtei 
than of any specific public grievances, the nobles hod reuours 
to the Union, that last voice, says Blancas, of an Rer0|[ 
almost expiring state, full of weight and dignity, against 
to chastise the presumption of kings.* They as- p " ,orIV ' 

1 Fueroade Aragon, fol. 9 j Znrfta.t. 1. > Zurita, I. I. ftl. 322. 
fbl. 285. < Prltcam illam Urinal), quad aw 

a copj of Ihe^Pririlego of Onion in the torltatls et grarltatlj plonam, reguin in- 

awhl'Hi of the no of Tarragoaa, sad aolonlUs spartum Tindictm eaciUnint, 

nonld gladlj ban puoliehed Ft, bnt for aumml ac jrininlarl bonoruai omalnm 

Ma deferenco to the wisdom of former ooojenaionD. p. fiofi. It la remarkable 

ages, which had atndlonslT eadeatorod that such strong language should bare 

to deatrer all ittoMutloa or that dan- bean tolerated uadei Philip II. 
geroui law. p. 662- 



Digitized By Google 



50 



PRIVILEGE OF UNION ABOLISHED. Chap. IV. 



Bembled at Saragosa, and used a remarkable seal for all their 
public instruments, an engraving from which may be seen 
in the historian I have just quoted. It represents the king 
Bitting on his throne, with the confederates kneeling in a 
suppliant attitude around, to denote their loyalty and unwil- 
lingness to offend. But in the background tents and lines of 
spears are discovered, as a hint of their ability and resolution 
lo defend themselves. The legend is Sigillum Unionis Ara- 
gonutn. This respectful demeanor towards a sovereign 
against whom they were waging war reminds us of the 
language held out by our Long Parliament before the Pres- 
byterian party was overthrown. And although it has been 
lightly censured as inconsistent and hypocritical, this tone is 
lie safest that men can adopt, who, deeming themselves 
under the necessity of withstanding the reigning monarch, 
are anxious to avoid a change of dynasty, or subversion of 
their constitution. These confederates were defeated by the 
king at Epila in 1848. 1 But his prudence and the remaining 
strength of his opponents inducing him to pursue a moderate 
course, there ensued a more legitimate and permanent balance 
.of the constitution from this victory of the royalists. The 
Pridian Privilege of Union was abrogated, Peter himself 
of Holm cutting to pieces with his sword the original instru- 
JkK?" 4- ment. But in return many excellent laws for the 
pnriaiani security of the subject were enacted;' and their 
tu preservation was intrusted to the greatest officer 
of the kingdom, the justiciary, who3C authority and pre- 
eminence may in a great degree be dated from this period. 1 
That watchfulness over public liberty, which originally be- 
longed to the aristocracy of ricoshombres, always apt to 
thwart the crown or to oppress the people, and which was 
afterwards maintained by the dangerous Privilege of Union, 
became the duty of a civil magistrate, accustomed to legal 
rules and responsible for his actions, whose office and func- 

Epils mis tha list (ought In defence of common constat, proscribed. I, tt.foC 

«,,V.1I* Ith^tc fV,- ohil.lh i- .." .n I, ..1.1 In .. . ■>',; HIiriMi alon r»m»rha t.ha* p^Hiw 
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tions are the most pleasing feature in the constitutional 
history of Aragon. 

Tlie justiza or justiciary of Aragon has been treated by 
some writers as a sort of anomalous magistrate, oflfcoof 
created originally as an intermediate power be- J"* adM '- 
twcen the king and people, to watch over the exercise of 
roytl authority. But I do not perceive that his functions 
were, in any essential respect, different from those of the chief 
justice of ICngland, divided, from the time of Edward I., 
among the judges of the King's Bench. We should under- 
value our own constitution by supposing that there did not 
reside in that court as perfect an authority 10 redress the sub- 
ject's injuries as was possessed by the Aragonese magistrate. 
In the practical exercise, indeed, of this power, there was an 
abundant dillereiice. Our English judges, more timid and 
pliant, left to the remonstrances of parliament that redress of 
grievances witkdi very frequently lay within the sphere of 
their jurisdiction. There is, I believe, no recorded instance 
of a habeas corpus granted in any case of illegal imprison- 
ment by the crown or its officers during the continuance of 
flie rian:au r i'ne[ dynasty. We shall speedily take notice of a 
very different conduct in Aragon. 

The office of justiciary, whatever conjectural antiquity 
some have assigned to it, is not to be traced beyond the cap- 
ture of Saragosa in 1118, when the series of magi si ml cs 
commences. 1 But for a great length of time they do not ap- 
pear to have been particularly inipoi'lant ; the judicial author- 
ity residing in the council of ricoshombrcs, whose suffrages 
the justiciary collected, in order to pronounce their sentence 
rather than his own. A passage in Vitalis bishop of Hucsea, 
whom I have already mentioned, shows this to have been the 
practice during the reign of James L a Gradually, as notions 
of liberty became more definite, and laws more numerous, the 
reverence paid to their permanent interpreter grew stronger, 
and there was fortunately a succession of prudent and just 
men in that high office, through whom it acquired dignity and 
stable influence. Soon after the accession of James II., on 



I ''Ainmrnv j> H--:i-i. (i,- i.f YilV.L:--. Iii: • i m r,n y »•» t/> V 
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in England, through which the Court of King's Bench exer- 
cises if* right, of withdrawing a suit from the jurisdiction 
of inferior tribunals. But the Aragonese jurisflrma was of 
more extensive operation. Its object was not only to bring 
a cause commenced in an inferior court before the jus- 
ticiary, but to prevent or inhibit any process from issuing 
against the person who applied for its benefit, or any mo- 
lestation from being offered to him ; so that, as Blaneas ex- 
press it. when we have entered into a recognizance (tirme 
et graviter asscvercrnus) before the justiciary of Aragon to 
abide the decision of law, our fortunes shall be protected, . 
by the interposition of his prohibition, from the intolerable 
iniquity of the royal judges. 1 The process termed jnanili'sla- 
tioo afforded as ample security for personal liberty as that of 
jnrisfirma did for property. "To manifest any one," says 
the writer so often quoted, " is to wrest him from the hands 
of the royal oliiw.r.-, that he. may not sillier any illegal vio- 
lence ; not that he is at liberty by this process, because the 
merits $f his case are still to be inquired into ; but because he 
is now detained publicly, instead of being as it were con- 
cealed, and the charge ngainst him is investigated, not sud- 
denly or with passion, but in calmness and according to law, 
therefore this is Killed manifestation." 3 The power of this 
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writ (if I may apply our term) was such, as he elsewhere as- 
serts, that it would rescue a man whose neck was in the hal- 
ter. A particular prison was allotted to those detained for 
trial under this process. 

Several proofs that such admirable provisions did not re- 
lnstunoM main a dead letter in the law of Aragon appear 
i>i'ii;»ir. iii tin: two Itimuriim.-, Bluiiuas and Zurita, whose 
apt" « °n. n0D [ e attachment to liberties, of which they had 
either witnessed or might foretell the extinction, continually 
displays itself. I cannot liel|> illustrating this subject by twt 
rt.-iiiiirkal)lu instances. The heir apparent of the kingdom of 
Aragon had a constitutional right to the lieutenancy or re- 
gency during the sovereign's absence from the realm. The 
title aad office indeed were permanent, though the functions 
must of course have been superseded during the personal ex- 
ercise of royal authority. Hut as neither Catalonia nor Va- 
lencia, which often demanded tin; king's presence, were con- 
sidered as parts of the kingdom, there were pretty frequent 
occasions for this anticipated reign of the eldest .prince. 
Such a regulation was not likely to diminish the mutual and 
almost inevitable jealousies between kings and their heirs 
apparent, which have so often disturbed the tranquillity of a 
court and a nation. Peter IV. removed his eldest son, after- 
wards John I., from (he lieutenancy of the kingdom. The 
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prince entered into a firma del dereeho before the justiciary, 
Dominic de Cerda, who, pronouncing in Ms favor, enjoined 
tlie king to replace his son in the lieutenancy us the undoubt- 
ed right of tlie eldest born. Peter obeyed, not only in fuel, 
to which, as Blancas observes, the law compelled him, but 
with apparent cheerfulness. 1 There are indeed no private 
persons who have so strong an interest in maintaining a free 
constitution and the civil liberties ut their countrymen as the 
members of royal families, since none ore so much exposed, 
in absolute governments, to the resentment and suspicion of 
a reigning monarch. 

John L, who had experienced the protection of law in hia 
weakness, bad afterwards occasion to find it interposed against 
his power. This king had sent some citizens of Snragosa to 
prison without form of law. They applied to Juan de Cerda, 
the justiciary, for a manifestation. lie issued his writ ac- 
cordingly ; nor, says Blancas, could be do otherwise without 
being subject to a heavy fine. The king, pretending that tlie 
justiciary was partial, named one of his own judges, the 
vice-chancellor, as coadjutor. This raised a constitutional 
question, whether, on suspicion of partiality, a coadjutor to 
the justiciary could be appointed. The king sent a private 
order to the justiciary not to proceed to sentence upon this 
interlocutory point until he should receive instructions in the 
council, to which he was directed to repair. But ho instantly 
pronounced sentence in favor of his exclusive jurisdiction 
without a coadjutor. He then repaired to the palace. Here 
the vice-chancellor, in a long harangue, enjoined him to sus- 
pend sentence till he had heard the decision of the council. 
Juan de Cerda answered that, the case being clear, he had 
already pronounced upon it. This produced some expres- 
sions of anger from the king, who began to enter into an ar- 
gument on the merits of tlie question. But the justiciary 
answered that, wilh all deference to his majesty, he was bound 
to defend his conduct before the cortes, and not elsewhere. 
On a subsequent day the king, having drawn the justiciary to 
his country palace on pretence of hunting, renewed the con- 
versation with the assistance of his ally the vice-chancellor ; 
but' no impression was made on the venerable magistrate, 
whom John at length, (hough much pressed by his advisers 
to violent courses, dismissed with civility. The king was 

1 Zurlto, uM supra, Blfcbom, p. 673. 
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probably misled throughout (his transaction, which I have 
thought fit to draw from obscurity, not only in order to il- 
lustrate the privilege of manifestation, but as exhibiting an 
instance of judicial firmness and integrity, to which, in the 
fourteenth century, no country perhaps in Europe could offer 
a parallel. 1 

Before the cortes of 1848 it seems as if the justiciary 
offtmof might have been displaced at the king's pleasure, 
jasticiirj From that time he held his station for life. But 
K ' in order to evade this law, the king sometimes ex- 
acted a promise to resign upon request. Ximencs Cerdan, 
the justiciary in 1420, having refused to fulfil this engage- 
ment, Alfonso V. gave notice to all his subjects not to obey 
him, and, notwithstanding the alarm which this encroachment 
created, eventually succeeded in compelling him to quit his 
office. In 1439 Alfonso insisted with still greater severity 
upon the execution of a promise to resign made by another 
justiciary, detaining him in prison until his death. But the 
cortes of 1442 proposed a law, to which the king reluctantly 
acceded, that the justiciary should not be compellable to re- 
sign his office on account of any previous engagement he 
might have made." 

But lest these high powers, imparted for the prevention 
Rwponni- of ""uses, should themselves be abused, the justi- 
bUitfotthii eiary was responsible, in case of an unjust sen- 
nugtitmte. tencC) , 0 ta0 csctont of the injury inflicted ; ' and 
was also subjected, by a Matute of 1300, to a court of inqui- 
ry, composed of four persons chosen by the king out of eight 
named by the cortes ; whose office appears to have been that 
of examining and reporting to the four estates in cortes, by 
whom he was ultimately to be acquitted or condemned. This 
superintendence of the cortes, however, being thought dilato- 
ry and inconvenient, a court of seventeen persons was ap- 
pointed in 1461 to hear complaints against the justiciary. 
Some alterations were afterwards made in this tribunal.* 
The justiciary was always a knight, chosen from the second 
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order of nohility, the barons not being liable to personal pun- 
ishment. He administered the coronation oath to the king 
and in the cortes of Aragon the justiciary acted as a sort of 
royal commissioner, opening or proroguing the assembly by 
the king's direction. 

No laws could be enacted or repealed, nor any tax impos- 
ed, without the consent of the estates duly assem- Riibii of 
bled. 1 Even as early as the reign of Peter II., in ^""i™ 
1205, that prince having attempted to impose a t™u™. 
general tallage, the nobility and commons united for the pres- 
ervation of their franchises 5 and the tax was afterwards 
granted in part by the cortes." It may easily be supposed 
that the Aragonese were not behind other nations in statutes 
to secure these privileges, which upon the whole appear to 
have been more respected than in any other monarchy.' 
The general privilege of 1283 formed a sort of groundwork 
for this legislation, like the Great Charter in England. By 
a clause in this law, cortes were to be held every year at 
Saragosa. But under James II. their time of meeting was 
reduced to once in two yearn, and the place was left to the 
king's discretion.* Nor were the cortes of Aragon less vigi- 
lant than those of Castile in claiming a right to be consulted 
in nil important deliberations of the executive power, or in 
remonstrating against abii=c~ of sovwnmcnt. or in .-np^riii- 
tending the proper expenditure of public money.' A vari- 
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ety of provisions, intended to secure these parliamentary 
privileges and the civil liberties of the subject, will be found 
dispersed in the collection of Aragonese laws, 1 which 
may be favorably compared with those of our own statute- 
book. 

Four estates, or, as they were called, arms (brazes), form- 
oorMtof ed the cortes of Aragon — the prelates and com- 
A ™s t " 1, manders of military orders, who passed for eccle- 
siastics; 1 the barons or ricoshombres ; the equestrian order 
or infanzones, and the deputies of royal towns.* The two 
former had a right of appearing by prosy. There was no 
representation of the infanzones, or lower nobility. But it 
must be remembered tliat they were not numerous, nor was 
the kingdom large. Thirty-five are reckoned by Zurita as 
present in the cortes of 1395, and thirty-three in those of 
1412 ; and as upon both occasions an oath of tealty to a new 
monarch was to be tuken, I presume that nearly all the no- 
bility of the kingdom were present. 1 The rieoshombrea do 
not seem to have exceeded twelve or fourteen in number. 
The ecclesiastical estate was not much, if at all, more numer- 
ous. A few principal toims alniii; scut deputies to the cortes ; 
but their representation was very full; eight or ten, and 
sometimes more, sat for Saragosa, and no town appears to 
have had less than four representatives. During the interval 
of the cortes a permanent commission, varying a good deal 
as to numbers, but chosen out of the four estates, was em- 
powered to sit with very considerable authority, receiving 
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and managing the public revenue, and protecting the justi- 
ciary in his Amotions. 1 

The kingdom of Valencia, and principality of Catalonia, 
having been annexed to Aragon, the one by con- 
quest, the other by marriage, were always kept & TUnuk 
distinct from it in their laws and government, J^***" 
Eacli had its cortes, composed of three estates, for 
the division of the nobility into two orders did not exist in 
either country. The Catalans were tenacious of their an- 
cient usages, and averse to incorporation with any other 
people of Spain. Their national character was high-s|>inti;tl 
and independent ; in no part of the peninsula did the terri- 
torial aristocracy retain, or at Least pretend to, such extensive 
privileges, 5 and the citizens were justly proud of wealth ac- 
quired by industry, and of renown achieved by valor. At 
the accession of Ferdinand L, which they had not much de- 
sired, the Catalans obliged him to swear three times succes- 
sively to maintain their liberties, before they would lake the 
reciprocal oath of allegiance.' For Valencia it seema to have 
been a politic design of James the Conqueror to establish a 
constitution nearly analogous to that of Aragon, but with 
such limitations as he should impose, taking care that the 
nobles of the two kingdoms should not acquire strength by 
union. In the reigns of Peter III. and Alfonso III., one of 
the principal objects confided for bv the barons of Aragon 
was the establishment of their own laws in Valencia; 
to which the kings never acceded * They permitted, how- 
ever, the possessions of the natives of Aragon in the latter 
kingdom to be governed by the law of Aragon." These 
tliroi; state--. ArnL'eii, Valencia, and Catalonia, were perpetu- 
ally united by a law of Alfonso III. ; and every king on his 
:i(:ee."iim wi\; bound to swear that he would never separate 
them.' Sometimes general cortes of the kingdoms and prin- 
cipality were convened ; but the members did not, even in 
this case, sit together, and were no otherwise united than as 
they met in the same city. 7 

1 Biancw, p. 782 ; Zurlts., t. 111. f. 19, orltfmilly i JusHclnrj- In the kingdom of 
f. ISJ .T ^ ■ V.il. I. •>-] ; l-.it tills, I bclleTe. did 

tata*™^ sSmTrelTowr'th^Sd ■ t.°«! l e'si. U ' '' 

i>; I'm lifiviLi:, .vnrnry. t. !r. T. 327. ' III mm. ConrasBt. p. 7M; Zurita, 

< Zurit., t. iii.f.81. t.m.ibi.m 

< Id. t. i. f. 281, 310, 888. Th«o wu 
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I do not mean to represent the actual condition of society 
State or in Aragon as equally excellent with the constitu- 
poiiw- tional laws. Relatively to other monarchies, aa 
I have already observed, there seem to have heen fewer ex- 
cesses of the royal prerogative in that kingdom. But the 
lii'< utious habits of a feudal aristocracy prevailed very long. 
We find in history instances of private war between the 
great families, so as to disturb the peace of *he whole nation, - 
even near the close of the fifteenth century." The right of 
avenging injuries by arms, and the ceremony of diftidation, 
or solemn defiance of an enemy, are preserved by the 
laws. We even meet with the ancient barbarous usage of 
paying a composition to the kindred of a murdered man.* 
The citizens of Saragosa were sometimes turbulent, and a 
refractory nobleman sometimes defied the ministers of jus- 
tice. But owing to the remarkable copiousness of the prin- 
cipal Aragonese historian, we find more frequent details of 
this nature than in the scantier annals of some countries. 
The internal condition of society was certainly far from 
peaceable in other parts of Europe. 

By the marriage of Ferdinand with Isabella, and by the 
Unionof death of John II., in 1479, the two nncieDt and 
Castiioand rival kingdoms of Castile and Aragon were for- 
ever consolidated in the monarchy of Spain. 
There had been some diiliculiy i:i udju-titig the respective 
rights of the husband and wife over Castile. In the middle 
tiges ir was customary for the more powerful sex to exercise 
all the rights which it derived from the weaker, as much in 
sovereignties as in private possessions. But the Castilians 
were determined to maintain the positive and distinct pre- 
rogatives of their queen, to which they attached the indepen- 
dence of their nation. A compromise therefore was con- 
cluded, by which, though, according to our notions, Ferdinand 
obtained more than a due share, lie might consider himself 
as more strictly limited than his father had been in Navarre, 
The names of both were to appear jointly in their style and 
upon the coin, the king's taking the precedence in respect of 
his sex. But in the royal scutcheon the arms of Castile 
were preferred on account of the kingdom's dignity. Isabella 
had the appointment to all civil offices in Castile ; the nom- 

1 Eurlta, t. It. m. m > Fuck* do Aragon, f. 1630, So. 
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inalion to spiritual benefices ran in the name of both. The 
government was to be conducted by the two conjointly when 
they were together, or by either singly in the province where 
one or other might happen to reside. 1 Tins partition was 
well preserved throughout the life of Isabel without mutual 
encroachments or jealousies. So rare an unanimity between 
persons thus circumstanced must be attributed to the superior 
qualities of that princess, who, while she maintained a con- 
inji,,] inuld'-iiLtiding with a very ambitions husband, 
never relaxed in ihe exercise of her paternal authority over 
[he kingdoms of her ancestors. 

Ferdinand and Isabella had no sooner quenched the flames 
of civil discord in Castile than they determined to conquest of 
give an unequivocal proof to Europe of the vigor 0nlnBda ' 
wliich the Spanish monarchy was to display under their gov- 
ernment. For many years an armistice with the Moors of 
Granada had been uninterrupted. Neither John II, nor 
Henry IV. had been at leisure to think of aggressive hostili- 
ties ; and the Moors themselves, a prey, like their Christian 
enemies, to civil war and the feuds of their royal family, were 
content with the unmolested enjoyment of the finest province 
in the peninsula. If we may trust historians, the sovereigns 
of Granada were generally usurpers and tyrants. But I 
know not how to account for that vast populousness, that 
gra:iili'iu- and insLgui thrnce, which distinguished the Monam- 
medun kingdom of Spain, without ascribing some measure of 
wisdom and beneficence to their governments. These south- 
ern provinces have dwindled in later times ; and in fact Spain 
itself is chiefly interesting to many travellers for the monu- 
ments which a foreign and odious race of conquerors have left 
behind them. Granada was, however, disturbed by a series 
of revolutions about the time of Ferdinand's accession, which 
naturally encouraged his designs. The Moors, contrary to 
what might have been expected from their relative strength, 
were the aggressors by attacking a town in Andalusia. 5 Pred- 
atory inroads of this nature had hitherto been only retaliated 
by the Christians. But Ferdinand was conscious that his 
resources extended to the conquest of Granada, the consum- 
mation of a struggle protracted through nearly eight centuries. 
Even in the last stage of the Moorish dominion, exposed on 

limit*, t. It. M. m; Haitaw, 1. nlT. «. G. ' Zurita, t. It. fbl. 311. 
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every Bide lo invasion, enfeehled by civil dissension that led 
one party to abet the common enemy, Granada was not sub- 
dued without ten years of sanguinary and unremitting contest. 
Fertile beyond all the rest of Spain, thai kingdom contained 
seventy walled towns ; and the eapital is said, almost two cen- 
turies before, to have been peopled by 200,000 inhabitants. 1 
Its resistance to such a force as that of Ferdinand is perhaps 
the best justification of the apparent negligence of earlier 
monarchs. But Granada was ultimately to undergo the yoke. 
The city surrendered on the 2nd of January 1492 — an event 
glorious not only to Spain but to Christendom — and which, 
in the political combat of the two religions, seemed almost 
to counterbalance the loss of Constantinople. It raised 
the name of Ferdinand and of the new monarchy which 
he governed to high estimation throughout Europe. Spain 
appeared an equal competitor with France in the lists of 
ambition. Thc?e great kingdoms had for some time felt the 
jealousy natural to emulous neighbors. The house of Aragon 
loudly complained of the treacherous policy of Louis XI. 
He had fomented the trouble of C:u-til<?, mid given, not indeed 
an effectual aid, but ali promises of support, to the princess 
Joanna, the competitor of Isabel. Rousillon, a province be- 
longing to Aragon, had been pledged to France by John IL 
for a sum of money. It would be tedious to relate the sub- 
sequent events, or lo discuss their respective claims to its 
possession. 1 At the accession of Ferdinand, Louis XI. still 
held Rousillon, and showed little intention to resign it But 
Charles VIII., eager to smooth every impediment to his 
Italian expedition, restored the province to Ferdinand in 
1493. Whether by such a sacrifice he was able to lull the 
king of Aragon into acquiescence, while he dethroned his 
relation at Naples, and alarmed for a moment all Italy with 
the apprehension of French dominion, it is not within the 
limits of the present work to inquire. 

Hltf da 'li5«j*M n^rt^'fUrauS'di wuntrjti conUrrad. 
Fiaooo St il'Kapngae, t. 1U. TOO litter 
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Note. Page 2. 
The story of Cava, daughter of count Julian, whose se- 
duction by Eoderic, the last Gothic king, impelled her father 
to invite the Moors into Spain, enters largely into the cycle 
of Castilian romance and into the grave narratives of every 
historian. It cannot, however, be traced in extant writings 
higher than the eleventh century, when it appears in the 
Chronicle of the Monk of Silos. There are Spanish histori- 
ans of the eighth and ninth centuries ; in the former, Isidore 
bishop of Beja (Paeensis), who wrote a chronicle of Spain ; 
in the latter, Paulus Diacunus of JUerida, Sebastian of Sala- 
manca, and an anonymous chronicler. It does not appear, 
however, that these dwell much on Eoderic's reign. (See 
Masdeu, Historia Critica de E.-pana, vol. xiii. p. 882.) The 
most critical investigators of history, therefore, have treated 
the story as too apocryphal to be stated aa a fact. A sensible 
writer in the History of Spain and Portugal, published by 
the Society for the Diffusion of Useful Knowledge, has de- 
ibinli-d its )n-okiljiliiy, quoting a passage from Fen-eras, a 
Spanish writer of the eighteenth century, whose authority 
stands high, and who argues in favor of the tradition from 
the brevity of the old chroniclers who relate the fall of Spain, 
and from the want of likelihood that Julian, who had hitherto 
defended hia country with great valor, would have invited the 
Saracens, except through some strong motives. This, if we 
are satisfied as to the last fact, appears plausible ; but another 
hypothesis has been suggested, and is even mentioned by 
one of the early writers, that Julian, being of Roman descent, 
was ill-affected to the Gothic dynasty, who had never attached 
to themselves the native inhabitants. This I cannot but 
reckon the less likely explanation of the two. Eoderic, who 
became archbishop of Toledo in 1208, and our earliest au- 
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thority after the monk of Silos, calls Julian " vir nobilts de 
nobili Gothorum prosapia ortus, illustris in officio Palatino, 
in armis exercitatus," &c (See Schottus, Hispania Illustrata, 
ii. 63.) Few, however, of [hose who deny the truth of the 
story as it relates to Cava admit the defection of count Julian 
to the Moore, and his existence has been doubted. The two 
parts of the story «>licri' tojii-ilirT, and we have no better 
evidence for one than for the other. 

Southey, in his notes to the poem of Roderie, says, " The 
best Spanish historians and antiquaries are persuaded that 
there is no cause for disbelieving the uniform and concurrent 
tradition of both Moors and Christians." But this is on the 
usual assumption, that tlione are tin 1 best who agree best with 
ourselves. Southey took generally the credulous side, and 
his critical judgment in of no supiTkilivc value. Hasdeu, in 
learning and laboriousness the first Spanish antiquary, calls 
the story of Julian's daughter "a ridiculous tale, framed in 

conadas) and any love-tale was preferred to the most serious 
truth." (Hist. Crit. de Espafia, voL s. p. 223.) And when, 
in another passage (vol. xii. p. 6), he recounts the story at 
large, he says that the silence of all writers before the monk 
of Silos " should be sufficient in my opinion to expel from our 
history a romance so di.'.-ti!iiin ot' loinnliiiion, which the Ara- 
bian romancers doubtless invented for their ballads." 

A modern writer of extensive learning says, "This fable, 
which has found its way into most of the sober histories of 
Spain, was first introduced by the monk of Silos, a chronicler 
of the eleventh century. There can be no doubt that lie bor- 
rowed it from the Arabs, but it seems hard to believe that it 
was altogether a tale of their invention. There are facts in it 
which an Arab could not have invented, unless he drew them 
from Christian sources ; and, as I shall show hereafter, the 
Arabs knew and consulted the writings of the Christians." 
(Gayangos, History of the Mohammedan Dynasties of Spain, 
vol. i. p. 513.) It does not appear to be a conclusion from 
this passage that the story is a fable. For if a chronicler of 
the eleventh century borrowed it from the Arabs, and they 
again from Christian sources, we get over a good (leal of the 
chasm of time. But if writers antecedent to the monk of 
Silos have related the Arabian invasion and the fall of Hod- 
eric without alluding to so important a point as the treachery 
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of a great Gothic noble, it seems difficult to resist the infer- 
ence from their silence. 

Gayangos investigates in a learned note (vol. i. p. 537) the 
following points: — By whom and when was the name of 
Dyan, the Arabic form of Julian, first introduced into Spanish 
history? Did such a man ever exist? What were his coun- 
try and religion ? Was he an independent prince, or a tribu- 
tary to the Gothic monarehs ? What part did he take in the 
conquest of Spain by the Arabs ? 

The account of Julian in the Chronicon Silense appears to 
Gayangos indisputably borrowed from some Arabian author- 
ity; and this he proves by several writers from the ninth 
century downwards, " nil of whom mention, more or less ex- 
plicitly, the existence of a man living in Africa, and named 
Ilyan, who helped the Arabs to make a conquest of Spain; to 
which I ought to add that the rape of Ilyan's daughter, and 
the circumstances attending it, may also be read in detail in 
the Mohammedan authors who preceded the monk of Silos." 
The result of this learned writers investigation is, that Ilyan 
really existed, that he was a Christian chief, settled, not in 
Spain, but on the African coast, and that he betrayed, not his 
country (except indeed as he was probably of Spanish de- 
scent), but the interests of his religion, by assisting the Sara- 
cens to subjugate the Gothic kingdom. 1 

The story of Cava is not absolutely overthrown by this 
hypothesis, though it certainly may he the invention of some 
Christian or Arabian romancer. It is perfectly true that of 
itself it contains no apparent improbability. Injuries have 
been thus inflicted by kings, and thus resented by subjects. 
But for this very reason it was likely to be invented ; and the 
unwillingness with which many Beem to surrender so romantic 
a tale attests the probability of its obtaining currency in an 
uncritical period. We must reject it a.- fubu or not, according 
as we lay stress on the negative argument from the silence of 
very early writers (on argument, strong even as it is, and 
which would be insuperable if they were less brief and irn- 

1 The Arabian writer whom QaYnnffOfl residence of Julian oil thnt aide or the 
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perfect) and on the presumptions adduced by Gayangos tliat 
Julian was not a noble Spaniard ; but we cannot receive this 
celebrated legend at any rate with more than a very sceptical 
assent, not sufficient to warrant us in placing it among the 
authentic facts of history. 
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CHAPTER V. 

? GERMANY TO THE DIET OP WORMS IK 1495. 




After the deposition of Charles the Fat in 888, which 
finally severed the connection hetween France and Germany, 1 
Arnulf, an illegitimate descendant of Charlemagne, obtained 
the throne of the latter country, in which he was g,,*^^ 
succeeded by his son Louis. a But upon the death °r Gormanj 
of this prince in 911, the German branch of that ft ™ Fran ™ 
dynasty became extinct. There remained indeed Cliarles 
the Simple, acknowledged as king in some parts of France, 
but rejected in others, and possessing no personal claim? to 
respect. The German? tlioivimv wisely de'ermined to choose 
a sovereign from among themselves. They were at tins time 
divided into five nations, each under its own duke, and distin- 
guished by difference of laws, as well as of origin ; the Franks, 
whose territory, comprising Franconia and the modern Pala- 
tinate, was considered as the cradle of the empire, and who 
seem to have arrogated some superiority over the rest, the 
Suabians, the Bavarians, the Saxons, under which name the 

li ■ :'. '■ (I'll ■ ,.■ .11 ■ ■ I. !:. , ! I 

niton of the time assert that both oT Verdun In 643, but proves tho wcnli- 
Eudea and Charles the Siui|V. r.':-'. u:;-,. ..r (-■ji 1 ,;i.4i-.ir-. tin ■■>-.. i.t 
kiiifffl of t'rai]cp, acknowledged tilt feudal of patriotism. To Elides It Is more re- 
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tho throne, of Franco, fi>r auch it virtually Frnoronim semper 
ma, though they do not appear to hare ccdobaut, MijJ an I 
nudered homage, cannot affect tho in- ndtlng to the pope. 
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inhabitants of Lower Saxony alone and Westphalia were in- 
cluded, and the Lorrainers. who occupied the left bank of the 
Election of Rhine as far as its termination. The choice of 
H™"?! these nations in their general assembly fell upon 
Conrad, duke of Franconia, according to some 
writers, or at, least a man of high rank, and descended through 
females from Charlemagne. 1 

Conrad dying without male issue, the crown of Gci-many 
Bonnet waa bestowed upon Henry the Fowler, duke of 
B ™" T ' Saxony, ancestor of the three Othos, who followed 
Hinry th» him in direct succession. To Henry, and to the 
A.n. Lilj. first Otho, Germany was more indebted than to 
a o"o3is. an y BOvere 'K n since Charlemagne. The conquest 
otho n. of Italy, mid recovery of the imperial title, are in- 
Otho lii. ueeii tnB most brilliant trophies of Otho the Great ; 
i.o.ass. but he conferred fur more unequivocal benefits 
upon his own country by completing what his father had 
begun, her liberation from the inroads of the Hungarians. 
Two marches, that of Misnia, erected by Henry the Fowler, 
and that of Austria, by Otho, were added to the Germanic 
territories by their victories. 1 

A lineal succession of four descents without the least 
opposition seems to show that the Germans were disposed 
to consider their monarchy as fixed in the Saxon family. 
Otho II. and III. had been chosen each in his father's life- 
time, and during legal infancy. The formality of election 
subsisted at that time in every Em-npcim kitijidmn ; and the 
imperfect rights of Iiirth required a vatilie.anon by public 
assent. If at least France and England were heredilary 
monarchies in the tenth century, the same may 'surely be 
said of Germany ; since we find the lineal succession fully 
as well observed in the last as in the former. But upon the 
early and unexpected decease of Otho II L, a momentary op- 
position was offered to Henry duke of Bavaria, a 
collateral branch of the reigning family. lie ob- 
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tained the crown, however, by what contemporary historians 
call an hereditary title* and it was not until his death in 
1024 that the house of Saxony was deemed to be extin- 
guished. 

No person had now any pretensions that could interfere 
with the unbiassed suffrages of the nation; and Hollssof 
accordingly a general assembly was determined mnconis. 
by merit to elect Conrad, surnamed the Salic, a Conrlld n 
nobleman of Fraticonia. 1 From this prince sprang i d. 11124, 
three successive emperors, Henry III., IV., and i^Yoa! 1 ' 
V. Perhaps the imperial prerogatives over that f c °'^ 
in-utjiiriliiiiiti* cuiittiilrriiey never reached so high a Hun v. 
point us in the reign of Henry HI., the second em- 1I08 ' 
peror of the house of Franconia. It had been, as was natural, 
the object of all his predecessors, not only to render their 
throne hereditary, which, in effect, the nation was willing to 
concede, but to surround it with authority sufficient lo control 
the (leading vassals. These were the dukes of the four 
nations of Germany, Saxony, Bavaria, Suabia, and Fnvnco- 
nia, and the three archbishops. of the Rhenish cities, Menu, 
Treves, and Cologne. Originally, as has been more fully 
shown in another place, duchies, like counties, were temporary 
governments, bestowed at the pleasure of the crown. From 
this first stage they advanced to hereditary offices, and finally 
to patrimonial fiefs. But their progress was much slower in 
Germany than in France. Under Che Saxon line of empe- 
rors, it appears probable that, although it was usual, and 
consonant to the prevailing notions of equity, to confer a 
duchy upon the nearest heir, yet no positive rule enforced 
this upon the emperor, and some instances of a contrary 
proceeding occurred* But, if the royal prerogative in this 
respect stood higiier than in France, there was a counter- 
vailing principle that prohibited the emperor from uniting a 
fief to his domain, or even retaining one which he had pos- 
sessed before his accession. Thus Otho the Great granted 

1 A ma.linl multitudlno toi uns n- < Schmidt, C. 11. p. SW. 403. Slrmiui, 
■pundit ; Haaricum, Christl adjotnrio, at p. 214, aupposm the bartdltarj rights at 
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away his duchy of Saxony, ami Henry II. that of Bavaria. 
Otho the Great endcavuivil to t-uittiteritut the effects of this 
custom by conferring the duchies that fell into liis hands 
upon members of his own family. This policy, though appar- 
ently well conceived, proved of no advantage to Otho, his 
son and brother having mixed in several rebellions against 
him. It was revived, however, by Conrad II. and Henry 
■ IH. The latter kus invested by his lather with the two 
duchies of Suabia and Bavaria. Upon his own accession 
lie retained the former for six years, and even the hitter for 
a short time. The dueliy of Franconia, which became va- 
cant, he did not regrant, but endeavored to set a precedent 
of uniting fiefs to the domain. At another time, alter sen- 
tence of forfeiture against the Juke of Bavaria, he bestowed 
that great province on his wife, the empress Agnes. 1 He 
put an end altogether to the form of popular concurrence, 
which had been usual when the investiture of a duchy was 
conferred ; and even deposed dukes by the sentence of aifew 
princes, without the consent of the diet, 1 If we combine 
with these proofs of authority in the domestic administration 
of Henry III. his almost unlimited control over papal elec- 
tions, or riiihcr the lii^l it of Humiliation that he acquired, we 
must consider him as the most absolute monarch in the 
annals of Germany. 

These ambitious measures of Henry III. prepared fifty 
Dn(brino»i« y eaTS °f calamity for his son. It is easy to per- 
rcisnof ceive that the misfortunes of Henry IV. were 
Horn? iv. primarily occasioned by the jealousy with which 
repeated violations of their cmi-timtioTial images had inspired 
the nobility,' The mere circumstance of Henry IV.'s mi- 
nority, under the guardianship of a woman, was enough to 
dissipate whatever power his father had acquired. Hanno, 
archbishop of Mentz, carried the young king away by force 
from his mother, and governed Germany in his name; till 
another archbishop, Adalbert of Bremen, obtained greater 
influence over him. Through the neglect of hi* education, 
Henry grew up with a character not well fitted to retrieve 
the mischief of so unprotected a minority ; brave indeed, 

1 Schmidt, t. JU. p, 26, 87. Of AschaJTtalmrg to have formed fc con. 

> Id. p. 2<1 ( . ipfracy to dupoM him oat of reset] trriQat 

< la the Tflry Brat year of Henry'* for tho injuries they had Hufltnined from 

isiffu, -hllo bs ™lutali jo.ro old, lbs hin BiUicr. Stru.ius, p. BOB. St. Una, 

prlucei of Ssiony .nuubf UmUrt I. 111. p. 148. 
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well-natured, and affable, but dissolute beyond measure, and 
addicted to low and debauched company. He was l B mra _ 
soon involved in a desperate war with the Saxons, 
a nalion valuing itself on its populousness and riches, jealous 
of the house of Franeonia, who wore a crown that had 
belonged to llieir own dukes, and indignant at Henry's con- 
duct in t-nrctiiiL; ti)i , :n j "e- ( Illi iu;:hout their country. 

In the progress of this war many of the chief princea 
evinced an unwillingness to support the emperor. 1 Not- 
withstanding this, it would probably havo terminated, as 
other rebellions had done, with no permanent loss to either 
party. But in the middle of this contest another far more 
memorable broke out with the Roman see, concerning eccle- 
siastical investitures. The motives of this famous quarrel 
will be explained in a different chapter of the present work. 
Its effect in Germany was ruinous to Henry. A A „ lm _ 
sentence, not only of excommunication, but of 
deposition, which Gregory VII. pronounced against him, 
gave a pretence to all his enemies, secret as well as avowed, 
to withdraw their allegiance. 2 At the head of these was 
Rodolph duke of Suabia, whom an assembly of revolted 
princes raised to the throne. We may perceive, in the con- 
ditions of Itodolph's election, a symptom of the real principle 
that animated the German arisloiTaey agiiiust Henry IV. It 
was agreed that the kingdom should no longer be hereditary, 
not conferred on the son of a reigning monarch, unless his 
merit should challenge the popular approbation.* The pope 
strongly encouraged this plan of rendering the empire elec- 
tive, by which he hoped either eventually to secure the 
nomination of its chief for the Holy See, or at least, by 
sowing the seed of civil dissensions in Germany, to render 
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Italy more independent. Henry IV., however, displayed 
greater abilities in his ;ulver-iry than his' early conduct had 
promised. In the lust of several decisive battles, Rodolph, 
i.n. lOBo. though victorious, was mortally wounded; and no 
one cared to take up a gauntlet which was to be won 
with so much trouble and uncertainty. The Germans were 
Millicieiitly di-jjrv-ed to submit; but Itome persevered in her 
unrelenting hatred. At the close of Henry's long reign she 
excited against him Ins eldest poii, and, after more than thirty 
years of Inutility, had tin; satisfaction of wearing him down 
with misfortune, ami easting out his body, as excommunicated, 



EiitncUon of °^ much attention, except the tertniniition of the 
tiie iiou* of great contest about investitures. At his death in 
1125 the male line of the Franconian emper- 
ors was at an end, Frederic duke of Suabia, grandson by 
1 1 1126 mo, ' ler u '' Henry IV., had inherited their pat- 

rimonial estates, and seemed to represent their 
dynasty. But both the last emperors had so many enemies, 
and a disposition to render the crown elective prevailed so 
Button of strongly among the lending princes, that Lothaire 
Loth * w duke of Saxony was elevated to the throne, though 
rather in a tumultuous and irregular manner. 1 Lothaire, who 
had been engaged in a revolt against Henry V., and the chief 
of a nation that bore an inveterate hatred to the house of 
Franconia, was the natural enemy of the new family that 
derived its importance and pretensions from that stock. It 
was the object of his reign, accordingly, to oppress the two 
brothers, Frederic and Conrad, of the Hohenstauffen or 
Suabian family. By this means he expected to secure the 
succession of tiie empire for his son-in-law. Henry, sur- 
named the Proud, who married Lothaire's only child, was 
fourth in descent from Welf, son of Asson marquis of Este, 
by Cunegonda, heiress of a distinguished family, the Welfs 
of Altorf in Suabia. Her son was invested with the duchy 

1 See no Account ol T f 

I,: ;sr,;. ,i„. to ttat en birth 
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of Bavaria in 1071. His descendant, Henry llie Proud, 
represented a!so, through his mother, the ancient dukes of 
Saxony, sumamed Billung, from whom he derived the duchy 
of Luneburg. The wife of Lothaire transmitted to her 
daughter the patrimony of Henry the Fowler, consisting of 
Hanover and Brunswic. Besides this great dowry, Lothaire 
bestowed upon his son-in-law the duchy of Saxony in addi- 
tion to that of Bavaria." 

This amazing preponderance, however, tended to alienate 
the princes of Germany from Lothaire's views in favor of 
Henry ; and the laiter does not seem to have possessed abili- 
ties adequate to his eminent station. On the death of Lo- 
thaire in 1138 the partisans of the house of Suahia made a 
hasty and irregular election of Conrad, in which the Saxon 
faction found itself obliged to acquiesce. 3 The new emperor 
availed himself of the jealousy which Henry the iiounmr 
Proud's aggrandizement had excited. Under pre- 
tenee that two duchies could not legally he held by 
the same person, Henry was summoned to resign * D - U38 ' 
one of them ; and on his refusal, the diet pronounced that he 
had incurred a forfeiture of both. Henry mnde but little 
resistance, and before his dentil, which happened soon after- 
wards, saw himself stripped of all liis hereditary as well as 
acquired possessions. Upon this occasion the (M ^ a rf 
famous names of Guelf and Ghibelin were first Mkul 
heard, which were destined to keep alive the flame olIi '* u,1^ ' 
of civil dissension in far distant countries, and after their 
meaning had been forgotten. The Guelfs, or Welfs, were, as 
I have said, the ancestors of Henry, and the name has be- 
come a sort of patronymic in his family. The word Ghibelin 
is derived from Wibeluug, a town in Franconia, whence the 
emperors of that line are said to have sprung. The house 
of Suabia were considered in Germany as representing that 
of Franconia ; as the Guelfs may, without much impropriety, 
be deemed to represent the Saxon line.' 

Though Conrad III. left a sod, the choice of the electors 
fell, at his own request, upon his nepiiew Frederic Frederto 
Barbarossa,* The most conspicuous events of this B«taro««. 
great emperor's life belong to the history of Italy. At home 
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he was feared and respected; the imperial prerogatives stood 
as high during hia reign as, alter their previous decline, it 
was possible for a single man lo carry them. 1 But the only 
circumstance which appears inemnntUc t-nou^li lor the pres- 
F«tiof eat sketch is the si-mud liill of (In; Guelfs. Henry 
Htnirttiii jj, e Lion, son „f Henry the Proud, hud been re- 
stored hy Conrad III. to his father's duchy of 
i.o. 1178. Saxony, resigning his claim to that of Bavaria 
which had been conferred on the margrave of Austria. This 
renunciation, which indeed was only made in his name during 
childhood, did not prevent him from urging the emperor 
Frederic lo restore the whole of his birthright; and Fred- 
eric, his first-cousin, whose life he had saved in a sedition at 
Koma, was induced to comply with this request in 1156. Far 
from evincing that political jealousy which some writers im- 
pute to him, the emperor seems to have carried his generosity 
beyond the limits of prudence. For many years their union 
was apparently cordial. But, whether it was that Henry took 
umbrage at part of Frederic's conduct,- or that mere ambition 
rendered him ungrateful, lie certainly abandoned his sover- 
eign in a moment of distress, refusing to give any assistance 
in that expedition into Lombardy which ended in the unsuc- 
cessful battle of Leguano. Frederic could not forgive this 
injury, and, taking advantage of complaints, which Henry's 
power and haughtiness hid produced, summoned him lo an- 
swer charges in a general diet The duke refused to appear, 

mid. being adjudged contumacious, a sentence of confiscation, 
similar to that which ruined his father, fell upon his head ; 
and the vast imperial fiefs that he possessed were shared 
among some potent enemies. 8 He made an ineffectual resist- 
ance ; like his father, he appears to have owed more to for- 
tune than to nature ; and after three years' exile, was obliged 
to remain content with the restoration of his alodial estates 
in Saxony. These, fifty years afterwards, were converted 
into imperial fiefs, and became the two duchies of the house 
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of Brunswic, the lineal representatives of Henry the Lion, 
and inheritors of the name of Guelf. 1 

Notwithstanding the prevailing spirit of the German 
oligarchy, Frederic Barbiims.-a had found no ditfiL'iilty in 
procuring the election of his sun Henry, even during infancy, 
as his successor.* The fall of Henry the Lion noun vi, 
hud greatly weakened the ducal authority in l "' 
Sa.vony and Bavaria; the princes who acquired that title, 
especially in the former country, finding that the secular and 
spiritual nobility of the first class had taken the- opportunity 
to raise themselves into an immediate dependence upon ike 
empire. Henry VI. came, therefore, to the crown with con- 
siderable advantages in respect of prerogative; and these 
inspired him with the hold scheme of declaring the empire 
hereditary. One is more surprised to find that he had no 
contemptible prospect of success in this attempt: fifiy-two 
princes, and even what appears hardly credible, the See of 
Rome, under Clement III., having heeu induced lo concur in 
it. But the Sa\ons made sn vigorous an opposition, that 
Henry did not think it advisable to persevere. 9 lie procured, 
however, the election of his son Frederic, an infant only two 
years old. But, the emperor dying almost immediately, a 
powerful body of princes, supported by Pope Innocent III., 
were desirous to withdraw their consent. Philip PhiUpttnd 
duke of Suabia, the late king's brother, unable to otho iv. 
secure his nephew's succession, brought about his x '"' 11B7 ' 
own election by one party, while another chose Otho of 
Brunswic, younger son of" Henry the Lion. This double 
election renewed the rivalry between the Guelf's and Ghibe- 
lms, and threw Germany into confusion for several years. 
Philip, whose pretensions appear to be the more legitimate 
of the two, gained ground upon his adversary, not with stand- 



consequence of a -private resentment. Otho IV. reaped the 
benefit of a crime in which he did not participate, and became 
for some years undisputed sovereign. But, having offended 
(he pope by not entirely abandoning his imperial ^ b 
rights over Italy, he had, in the latter part of his *' ' 
reign, to contend against Frederic, son of Henry VI., who, 
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having grown up to manhood, came into Germany as heir of 
the house of SiiiibiiL, ami. what was not very u.-nal in his own 
history, or that of his family, the favored candidate of the 
Holy See. Oiho IV. had been almost entirely deserted except 
by his natural aubjects, when bis death, in 1218, removed 
every difficulty, and left Frederic II. in the peaceable posses- 
sion of Germany. 

The eventful life of Frederic II. was chiefly passed in 
Frederic II Iui 'y- To preserve bis hereditary dominions, and 
° ' chastise the Lombard cities, were the leading <>!>- 
jects of bis political and military career. He paid therefore 
but little attention to Germany, from which it was in vain 
for any emperor to expect effectual assislance towards objects 
of his own. Oitreless of prerogatives which it seemed hardly 
worth an effort to preserve, be sanctioned the independence 
of the princes, whieh may be properly dated from his reign. 
In return, they readily elected bis son Henry king of the 
Romans ; and on his being implicated in a rebellion, deposed 
him with equal readiness, and substituted his brother Conrad 
at the emperor's request. 1 But in the latter part of Fred- 
one's reign the deadly Inured of Rome penetrated beyond 
come- Alps. After his solemn deposition in thecoun- 

th"«>Mi°ii c '' °^ ^'J' OQS '. ne was incapable, in ecclesiastical 
orb)'<"u- eyes, of holding the imperial sceptre. Innocent 
1 1 1215. ft" lm '> however, some difficulty in setting up a 

rival emperor. Henry landgrave of Thuringia 
..n.im made a|| m( iiff eren , nKure in tll ; 9 c baracter. Upon 
his death, William count of Holland was chosen by the party 
adverse to Frederic and his son Conrad ; and after the em- 
ceesa against the latter.^ It is 

twenty-two years that followed the death of Frederic II.: 
Oram! in- a Period of contested title and universal anarchy, 
to™num. which is usually denominated the grand iniet-reii- 
i.B.i2so. num _ Qn the decf , flae of W iUiam of Holland, iu 
1D.I2J2. 1 25 G, a schism among the electors produced the 
EUobtMoT double choice of Richard earl of Cornwall, and 

determine whieh of these candidates had a legal majoi i 1 v of 
votes ; 5 but the subsequent recognition of almost all Germany, 

l Btrariug. p. 467. of TreYes, having- got pcHoselon of (ha 
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and a sort of possession evidenced by public acts, which have 
been held valid, as well as the general consent of contem- 
poraries, may justify us in adding Richard lo the imperial 
list. The choice indeed was ridiculous, as he possessed no 
tidents which could compensate for his want of power ; but 
the electors attained their objects ; to perpetuate a state of 
confusion by which their own independence was consolidated, 
and to plunder without scruple a man, like Didius at Rome, 
rich and foolish enough to purcliase the first place upon 

That place indeed was now become a mockery of great- 
ness. For more than two centuries, notwithatand- 
ing the temporary influence of Frederic Barbarossa e™l£to 
and his son, the imperial authority had been g™"'* 1 
in a state of gradual decay. From the time of 
Frederic II. it had bordered upon absolute insignificance; 
and the more prudent German princes were slow to canvass 
for a dignity so litllc accompanied by respect. The changes 
wrought in ibe Germanic constitution during the period of 
the Suabian emperors chielh wmsist in the establishment of 
an oligarchy of elector, and of the territorial sovereignty of 
the princes. 

1. At the extinction of the Franconian line by the death 
of Henry V. it was determined by the German Bectora 
nobility to make their empire practically elective, 
admitting no right, or even natural pretension, in the eldest 
son of a reigning sovereign. Their choice upon former oc- 
casions had been made by free and general suffrage. But it 
may be presumed that each nation voted unanimously, and 
according to the disposition of its duke. It is probable, too, 
that the leaders, sifter dismissing in previous deliberations the 
merits of the several candidates, submitted their own resolu- 
tions to the assembly, which would generally concur in them 
without hesitation. At the election of Lothaire, in 1121, we 
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find an evident instance* of this previous choice, or, ns it was 
called, pratajxifitm, from which [In: electoral college of Ger- 
many lias been derived. The princes, it is said, trusted the 
choice of an emperor to ten persons in whose judgment they 
promi.-cd to acquiesce. 1 This precedent was in all likeli- 
hood, followed at nil snhsequcnt elections. The proofs indeed 
ore not perfectly clear. But in the famous privilege of 
Austria, granted by Frederic I. in 1 1513, he bestows a rank 
upon the newly-created duke of that country, immediately 
after the electing princes (post prineipes elcctorcs); 3 a strong 
presumption that the right of prctaxation was not only estab- 
lished, but limited to a few definite persons. In a letter of 
Innocent III., concerning the double election of Philip and 
Otho in 11U8, he asserts the latter to have hud a majority in 
his lavor of those to whom the right of election chiefly be- 
longs (ad quos prineipaliter spectat electio).' And a law of 
Otho in 1208, if it be genuine, appears to fix the exclusive 
privilege of the seven electors.* Nevertheless, so obscure is 
this important part of the Germanic system, that we find 
four ecclesiastical and two secular princes concurring with 
the regular electors in the act, as reported by a contemporary 
writer, that creates Conrad, son of Frederic II., king of the 
Romans. 6 This, however, may have been an irregular de- 
viation from the principle already established. But it ia 
admitted that all the princes retained, at least during the 
twelfth century, their consenting suffrage ; like the laity in 
an episcopal election, whose approbation continued to be 
necessary long after the real power of choice had been 
withdrawn from them.* 

It is not easy to account for all the circumstances that 
gave to seven spiritual and temporal princes this distinguish- 
ed preeminence. The three archbishops, Mentz, Treves, and 
Cologne, were always indeed at the head of the German 
church. But the secular electors should naturally have been 
the dakes of four nations: Saxony, Fran con ia, Suabia, and 
Bavaria. We find, however, only the first of these in the 

1 StruilUJ, p. 857. Schmidt, t. 111. (he Itjle of (tie ul of election from (he 
p. 881. Chronicle of Marti Plppiu. 
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undisputed exercise of a vote. It seems probable that, when 
the electoral princes came to be distinguished from the rest, 
their privilege was considered as peculiarly connected with 
the discharge of one of the great offices in the imperial 
court. These were attached, as early as the diet of Mentz 
in 1184, to the four electors, who ever afterwards possessed 
them : the duke of Saxony having then officiated as arch- 
marshal, the eouut palatine of the Rhine as arch-steward, 
the king of Bohemia as arch-cup hearer, and the margrave 
of Brandenburg as nrch-chamberlain of the empire. 1 But 
it still continues a problem why the three latter offices, with 
the electoral capacity ;i- !lit-ii- incident, should not rather have 
been grunted to the dukes of Franconia, Suabia, and Bavaria. 
I have seen no adequate explanation of this c 



duchies, Franconia and Suit 
left the electoral rights of tl 
grave of Brandenburg beyoi 
Bavaria continued tu claim a 



eluded u, 
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suffrage alio; 



2. It might appear natural to expect that an oligarchy of 
seven persons, who had thus excluded their equals l'rinanut 
from all share in the election of a sovereign, would f e rt"''™- ,n " 
assume still greater authority, and tresj>ass fur- im >- 
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ther upon the less powerful vassals of the empire. But 
while the electors were establishing their peculiar privilege, 
the class immediately inferior raised itself by important acqui- 
sitions of power. The German dukes, even after tliey be- 
came hereditary, did not succeed in compelling the chief nobil- 
ity within their limils to hold their lands in fief so completely 
as the poors of France had done. The nobles of Suubia re- 
fused to follow their duke into the field against the emperor 
Conrad II. 1 Of this aristocracy the superior class were de- 
nominated princes ; an appellation which, after the eleventh 
century, distinguished them from the untitled nobility, most of 
whom were their vassals. They were constituent parts of all 
diets ; and though gradually deprived of their original partici- 
pation in electing an emperor, possessed, in all other respects, 
the same rights as the dukes or electors. Some of them were 
fully equal to the electors in birth a.s well as extent of domin- 
ions ; such as the princely bouses of Austria, Hesse, Brunswic, 
and Misnia. By the" division of Henry the- Lion's vast terri- 
tories," and by the absolute extinction of the Suabian family 
in the following century, a great many princes acquired ad- 
ditional weight. Of the ancient duchies, only Saxony and 
Bavaria remained ; the former of which especially was so dis- 
membered, that it was vain to attempt any renewal of the 
ducal jurisdiction. That of the emperor, formerly exercised 
by the counts palatine, wentalmost equally into disuse during 
the contest between Philip and Otho IV. The princes ac- 
cordingly had acted with sovereign independence within their 
own fiefs before the reign of Frederic II.; but the legal rec- 
ognition of their immunities was reserved for two edicts ot 
that emperor ; one, in 1:220, relating to ecclesiastical, and the 
other, in 1232, to secular princes. By these he engaged nei- 
ther to levy the customary imperial dues, nor to permit the 
jurisdiction of the palatine judges, within the limits of a state 
of the empire ; * concessions that amounted to little less than 
an abdication of his own sovereignty. From this epoch the 
territorial independence of the states may be dated. 

A class of titled nobility, inferior to the princes, were the 
counts of the empire, who seem to have been separated from 
the former in the twelfth century, and to have lost at the same 

1 Pfeflel, p. 208. quite s niw face (0 Otrniny, in I'MfrL, 
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time their right of voting in the diets. 1 In some parts of 
Germany, chiefly in Franconia and upon the Rhine, there 
always existed a very numerous body of lower nobility ; unti- 
tled at least till modern times, but subject io no superior ex- 
cept the emperor. These are supposod lo have become im- 
mediate, after the destruction of the house of Suabia, within 
whose duchies they had been comprehended. 3 

A :lior: interval elapsed after the death of Richard of Corn- 
wall before the electors could be induced, by the _ „ _. 
deplorable state of confusion into which Germany Kmlolph of 
had fallen, to fill the imperial throne. Their choice J JJ 
was however the best that could have been made. 
It fell upon Rodolph count of Hapsburg, a prince of very an- 
cient family,and of considerable possessions as well in Switz- 
erland as upon each bank of the Upper Rhine, but not suffi- 
ciently powerful to alarm the electoral oligarchy. Rodolph was 
brave, active, and just ; but his characteristic quality appears 
to have been good sense, and judgment of the circumstances 
in which lie was placed. Of this he gave a signal proof in 
relinquishing the favorite project of so many preceding em- 
perors, and leaving Italy altogether to itself. At home he 
manifested a vigilant spirit in administering justice, and is 
said to have destroyed seventy strongholds of noble robbers in 
Thuringia and other parts, bringing many of the criminals to 
capital punishment. 8 But he wisely avoided giving offence to 
the more powerful princes; and during his reign there were 
hardly any rebellions in Germany. 

It was a very reasonable object of every emperor to ag- 
grandize his family by investing his near kindred inrestment 
with vacant fiefs; but no one was so fortunate in Jj^rMiilli 
his opportunities as Rodolph. At his accession, duchjot 
Austria, Styria, and Carniola were in the hands of Anatril - 
Ottoear king of Bohemia. These extensive and fertile coun- 
tn<>= had ticcn fanned into a march or margraviate, after the 
victories of Otho the Great over the Hungarians. Frederic 
Barbarossa erected them into a duchy, with many distinguish 
ed privileges, especially that of female succession, hithert 

'Io the injinimonta reUtlng lo th* «Pr«ff.1,p. 466; Pnttar, p. 254; Btru- 
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i the fendal principalities of Germany.* Upon 
on of the lionsi.' of' llaniberg. which had enjoyed 
this duchy, it was granted hy Frederic II. to rt cousin of his 
own name; after wliuse death a disputed -mission gave rise 
to several changes, and ultimately enabled Ottocar to gain 
possession of the country. Against this king of Bohemia 
i d 12E8 Rodolph waged two successful wars, and recovered 
the Austrian provinces, which, as vacant fiefs, he 
conferred, with the consent of the diet, upon his son Albert, 1 
Notwithstanding the merit and popularity of Bodolph, 
suuortbe '''"'''"I's refused to choose his son king of the 
empire >for Romans in his lifetime ; and, after his death, de- 
Bo ^ lph ' termined to avoid the appearance of hereditary 
sneecssion, pin Adolplius of Xiissuu upon the tltronc. There 
Adolphna. is very little to ntlraet uelie.e in I in; domestic history 
Xu> ■■■■''[" ci'ltn* e in pi it tli i ring the next two centuries. From 
j.i-. Ai[n[p[ii[- (» KiL'isinuit'l eve it i-iii]jeror had either to 

1 ,'' 11 r "7,(.! i 11 " -strug^li. 1 against a ci im pet i tor claiming the majority 
i^utais. of votes at hie election, or against a combination 
0W« iv. of the electors to dethrone him. The imperial 
wancMiL'u authority became more and more ineffective ; 
j.d. l.lia. ' yet it was frequently made a subject of reproach 
JJ^ioo. against the emperors that they did not main- 
siEismnnd. tain a sovereignty to which no one was disposed to 

I.e. 1414. Buljujit, 

It may appear surprising that the Germanic confederacy 
under the nominal supremacy of an emperor should have 
been preserved in circumstances apparently so calculated to 
dissolve it. But, besides the natural effect of prejudice and a 
famous name, there were sufficient reasons to induce the elec- 
rm of government in which they bore so 
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decided a awiiy. Accident had in !i considerable degree re- 
stricted (lie electoral suffrages to seven princes. Without 
the college there were houses more substantially powerful 
than any within it. The duchy of Saxony had been subdi- 
vided by repeated partitions among children, till the electoral 
right was vested in a prince who possessed only the small 

territory of Wittenberg. The great families of Austria, Ba- 
varia, and Luxemburg, though not electoral, were the real 
heads of the German body ; and though the two former lost 
much of their influence for a time through the pernicious 
custom of partition, the empire seldom looked for its head to 
nny other house than one of these three. 

While the duchies and comities of Germany retained their 
original character of oiliecs or governments, they c.utomof 
were of course, even though considered n-> hercd- p™utton. 
itary, not subject to partition among children. When they 
acquired the nature of fiefs, it was sliil consonant to the prin- 
ciples of a feudal tenure that the eldest son should inherit 
according to the law of primogeniture ; an inferior provision 
or appanage, at most, being reserved tor the younger children. 
The law of England favored the eldest exclusively; that of 
France gave him great advantages, lint in Germany a dif- 
ferent rule began to prevail about the thirteenth century. 1 
An equal partition of the inheritance, without the least rr^inl 
to priority of birth, was the general law of its principalities. 
Sometimes this was effected !>y undivided possession, or ten- 
ancy in common, the brothers residing together, and reigning 
jointly. This tended to preserve the integrity of dominion; 
but as it was frequently hici nuii'.oilioits, a more usual practice 
was to divide the territory. From such partitions are derived 
those numerous independent principalities of the same house, 
many of which still subsist in Germany. In 1589 (here were 
eight reigning princes of the Palatine family; and fourteen, 

in general absolute and without reversion ; butfas their effect 
in ivi-ak'min^ families became evident, a practice was intro- 
duced of making compacts of reciprocal succession, by which 
a fief was prevented from escheating to the empire, until all 
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the mak posterity of the first feudatory should be extinct. 
Thus, while ihe German empire survived, ail the princes of 
Hesae or of Saxony had reciprocal contingencies of succes- 
sion, or what our lawyers call cross-remainders, to eneh other's 
dominions. A different system was gradually adopted. By 
the Golden Bull of Charles IV. the electoral territory, that 
is, the particular district to which the electoral suffrage was 
inseparably attached, became incapable of partition, and was 
to descend to the eldest son. In the fifteenth century the 
present house of Brandenburg set the first example of estab- 
lishing primogeniture bylaw; the principalities of Anspach 
and Bayreuth were dismembered from it for the benefit of 
younger branches ; but it was dechircd that all the other do- 
minions of the family should for the future belong exclusively 
to the reigning elector. This politic measure was adopted in 
several other families ; but, even in the sixteenth century, 
the prejudice was not removed, and some German princes 
denounced curses on their posterity, if they should introduce 
the impious custom of primogeniture.* Notwithstanding these 
subdivisions, and the most remarkable of those which I have 
mentioned are of a date rather subsequent to the middle ages, 
the antagonist principle of consolidation by various means of 
acquisition was so actively at work that several princely 
houses, especially those of Hohenzollern or Brandenburg, of 
Hesse, Wirtemburg, and the Pulnlina;!.', derive their impor- 
tance from the same era, the fourteenth and fifteenth centuries, 
in which the prejndii'ft ugaii^i- primogeniture was the strong- 
est. And thus it will often be found in private patrimonies ; 
the tendency to consolidation of property works more rapidly 
than that to its disintegration by a law of gavelkind. 

Weakened by these subdivisions, the principalities of Ger- 
many in the fourteenth and fifteenth centuries shrink to a 
more and more diminutive size in the scale of nations. But 
Honmot one family, the most illustrious of the former age, 
LoimnbutB. was ] es3 exposed to this enfeebling system. Henry 
VII. count of Luxemburg, a man of much more personal 
merit than hereditary importance, was elevated to the empire 
in 1308. Most part of his short reign he passed in Italy ; 
but he had a fortunate opportunity of obtaining the crown of 
Bohemia for his son. John king of Bohemia did not himself 
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wear the imperial crown ; but three of his descendants pos- 
sessed it, with less interruption than could have been expected. 
His son Charles IV. succeeded Louis of Bavaria in 1347; 
not indeed without opposition, for a double election and a civil 
war were matters of course in Germany. Charles IV. has 
been treated with more derision by his contemporaries, and 
consequently by later writers, than alnio.t any prince in his- 
tory ; yet he was remarkably successful in the only objects 
that he seriously pursued. Deficient in personal courage, 
insensible of humiliation, bending without shame to the pope, 
lo the Italians, to the electors, so poor and so little reverenced 
as to be arrested by a butcher at Worms for want of paying 
his demand, Charles IV. affords a proof tliat a certain dex- 
terity and cold-blooded perseverance may occasionally supply, 
in a sovereign, the want of more respectable qualities. He 
has been reproached with neglecting the empire. But he 
never designed to trouble himself about the empire, except 
for his private ends. He did not neglect the kingdom of 
Bohemia, (o which he almost seemed to render Germany a 
province. Bohemia had been long considered as a fief of 
the empire, and indeed could pretend to an electoral vote by 
no other title. Charles, however, gave the states by law the 
right of choosing a king, on the extinction of the royal family, 
which seems derogatory to the imperial prerogative. 1 It was 
much more material that, upon acquiring Brandenburg, partly 
by conquest, and partly by a compact of succession in 1373, 
he not only invested his sons with it, which was conformable 
to usage, but tried to annex (hat. electorate forever to the 
kingdom of Bohemia. 1 He constantly resided at Prague, 
where he founded a celebrated university, and embellished 
the city with buildings. This kingdom, augmented aiso dur- 
ing his reign by the acquisition of Silesia, be bequeathed to 
his son Wenceslaus, for whom, by pliancy towards the elec- 
tors and the court of Rome, he had procured, against all 
recent example, the imperial succession.' 

The reign of Charles IV. is distinguished in the constitu- 
tional history of the empire by his Golden Bull ; Golden Bull, 
an instrument which finally ascertained the pre- ACk lm - 
rogatives of the electoral college. The Golden Bull ter- 
minated the disputes which had arisen between different 
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By his compact with Brandenburg he had a fair prospect of 
adding r second vote to liis own ; and there was more room 
for intrigue and management, which Charles always preferred 
to arms, with a small number, than with the whole body of 
princes. 

The next reign, nevertheless, evinced the danger of in- 
DspMiUon vesting the electors with such preponderating 
of iVtmua- authority. Wenceslaus, a supine and voluptuous 

' man, less respected, and more negligent of 

Germany, if possible, than his father, was regularly deposed 
by a majority of the electoral college in 1400. This right, 
if it is to. be considered as a ri^lit, they had already used 
against Adolphus of Nassau in 12!)8, and against Louis of 
Bavaria in 1346. They chose Robert count palatine instead 
of Wenceslaus; and though the latter did not cease to have 
some adherents, Robert has generally been counted among 
the lawful emperors. 3 Upon his death the empire returned 
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to the house of Luxemburg; Weneeslaus himself waiving 
his rights in favor of his brother Sigismuud of Hungary. 1 

The house of Austria had hitherto given but two emperors 
to Germany, Eodolph its founder, and his son nou.-e of 
Albert, whom a successful rebellion elevated in iualria ' 
the place of Adolphus. Upon the death of Henry of Lux- 
emburg, in 1313, Frederic, son of Albert, disputed the 
election of Louis duke of Bavaria, alleging a majority of 
genuine votes. This produced a civil war, in which the 
Austrian party were entirely worsted. Though they ad- 
vanced no pretensions to the imperial dignity during the rest 
of tiie fourteenth century, the princes of that line added to 
their possessions Carinthia, Istria, and the Tyrol. As a 
counterbalance to these acquisition.;, they lost a great part of 
their ancient inheritance by im>n<:i:e«ful wars with the Swiss. 
According to the custom of partition, so injurious to princely 
houses, their dominions were divided among three branches : 
one reigning in Austria, a second in Styria andiibtttn. 
the adjacent provinces, a third in the Tyrol and * B - 1438 - 
Alsace. This had in a considerable degree eclipsed the 
glory of the house, of Hapsburg, But it was now its destiny 



ria, who had married Sigismuud's only daughter, the 
n of Hungary and Bohemia, was raised to the imperial 
le upon the death of his father-in-law in 1437. He died 
i, Ladislaus 
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to depose him, though such a project was sometimes in agi- 
tation. He reigned during an interesting age, full of 
remarkable events, and big will! others of more leading 
importance. The destruction of the Greek empire, and 
appearance of the victorious crescent upon the Danube, gave 
an unhappy distinction to the earlier years of his reign, and 
displayed his mean and pusillanimous diameter in circum- 
stances which demanded a hero. At a later season he was 
drawn into contentions with France and liurgundy, which 
ultimately produced a new and more general combination 
of European politics. Frederic, always poor, and scarcely 
able to protect himself in Austria from the seditions of his 
subjects, or the inroads of the king of" Hungary, was yet 
another founder of his family, and Icll their fortunes incom- 
parably morn pnispfi-ous lliuu at his accession. 1 The mar- 
riage of his son Maximilian with the heiress of llm-mnly 
began that aggrandizement of the house of Austria which 
Frederic seems to have anticipated, 1 The electors, who had 
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loat a good deal of their former spirit, and were grown 
sensible of the necessity of choosing a powerful sovereign, 
made no opposition to Maximilian's becoming king of the 
Romans in his father's lifetime. The Austrian provinces 
were reunited either under Frederic, or in the first years of 
Maximilian ; so that, at the close of that period which we 
denominate the Middle Ages, the German empire, sustained 
by the patrimonial dominions of its chief; became again con- 
siderable in the scale of nations, and capable of preserving 
a halance between the ambitious monarchies of France and 
Sp.ii. 

The period between Rodolpb. and Frederic III. is distin- 
guished by no circumstance so interesting as the prosperous 
state of the free imperial cities, which had attained their 
maturity about the commencement of that interval, p™™,, of 
We find the cities of Germany, in the tenth cen- freeimpe- 
tury, divided into such as depended immediately ™ " 
upon the empire, which were usually governed by their 
bishop as imperial vicar, and such as were included in the 
territories of the dukes 'and counts. 1 Some of the former, 
lying principally upon the Rhine and in Franeonia, acquired 
a certain degree of importance before the expiration of the 
eleventh century. Worms and Cologne manifested a zealous 
attachment to Henry IV., whom they supported in despite of 
their bishops. 3 His son Henry V. granted privileges of en- 
franchisement to the inferior townsmen or iirtisans, who had 
hitherto been distinguished from the upper class of freemen, 
and particularly relieved them from oppressive usages, which 
either gave the whole of their movable goods to the lord 
upon their decease, or at least enabled him to seize the best 
chattel as his heriot. 1 He took away the temporal authority 
of the bishop, at least in several inHaiices, and restored the 
cities to a more immediate dependence upon the empire. 
The citizens were classed in companies, according to their 
several occupations ; an institution wliieli was speedily adopted 
in other commercial countries. It does not appear that any 
German city had obtained, under this emperor, those privi- 
leges of choosing its own magistrates, which were conceded 

1 PfelS'I, !>. 187. Tna Otbw itdoptcd to the tny aristocracy, rotter, p. 13B; 
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about ilie fame time, in a few instances, to those of France. 1 
Gradually, however, they began to elect councils of citizens, 
as a sort of senate and magistracy. This innovation might 
perhaps lake place as early as the reign of Frederic I. ;* at 
least it was fully established in that of his grandson. They 
were at first oaly as.sistaats to the imperial or episcopal 
bailiff, who probably continued to administer criminal justice. 
But in the thirteenth century the citizens, grown richer and 
stronger, either purchased the jurisdiction, or usurped it 
through the lord's neglect, or drove out the bailiff by force. 1 
The i:,v;it revolution in Kruin'rniia and Snuliia oeeasiotied by 

the full of the Holieiistuuireii finally completed the victory 
of the cities. Those which hail depended upon mediate lords 
became immediately connected with the empire; and with 
the empire in its state of feebleness, when an occasional 
present of money would easily induce its chief to acquiesce 
in any claims of immunity which the citizens might prefer. 

It was a natural consequence of the importance which the 
free citizens had reached, and of their immediacy, that they 
were admitted to a place in the diets, or general meetings 
of the confederacy. They were lacitly acknowledged to be 
equally sovereign with the electors and princes. No proof 
exists of any law by which thev were adopted into the diet. 
"We find it said that Eodolph of Hnpsburg, in 1291, renewed 
his oath with the princes, lords, and cities. Under the em- 
peror Henry VII. there is unequivocal mention of the three 
orders composing the diet; electors, princes, and deputies 
from cities. 4 And in 1344 they appear as a third distinct 
college in the diet of Frankfort/ 

The inhabitants of these free cities always preserved their 
respect for the emperor, and gave him much less vexation 
than his other subjects. He was indeed their natural friead. 
But the nobility and prelates were their natural enemies ; 
and the western parts of Germany were the scenes of irrec- 
oncilable warfare between the possessors of fortified castles 
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and the inhabitants of fortified cities. Each parly was fre- 
quently the aggressor. The nobles were too ollen mere 
robbers, who lived upon the plunder of travellers. But the 
citizens were almost equally inatteiilive to the rights of others. 
It. was their policy to offer the privileges of burghership to 
all strangers. The peasantry of feudal lords, flying to a 
neighboring town, found an asylum constantly open. A 
multitude of aliens, thus seeking as it were sanctuary, dwelt 
in the suburbs or liberties, between the city walls and the 
palisades which bounded the territory. Hence they were 
called Pfahl burger, or burges-cs of the palisades; and this 
encroachment on the rights of the nobility was positively, 
but vainly, prohibited by several imperial edicts, especially 
the Golden Bull. Another class were the Ausbiirgcr, or 
outburghcrs, who had been admitted to privileges of citizen- 
ship, though resident at a distance, and pretended in conse- 
quence to be exempted from all dues to their original feudal 
superiors. If a lord resisted so unreasonable a claim, he 
incurred the danger of bringing down upon himself the ven- 
geance of the citizens. These outburghers are in general 
classed under the general name of Pfahlburger by contem- 
porary writers. 1 

As the towns were conscious of the haired which the 
nobility bore towards them, it was their interest Leagues or 
to make a common cause, and render mutual"""""™' 
assistance. From this necessity of maintaining, by united 
exertions, their general liberty, the German cities never 
suffered the petty jealousies, which might no doubt exist 
among them, to ripen into such deadly fends as sullied the 
glory, and ultimately destroyed tin; lic/doni, of Lonibardy. 
They withstood the bishops and barons by confederacies of 
their own, framed expressly to secure their commerce against 
rapine, or unjust exactions of toll. More than sixty cities, 
with three ecclesiastical electors at their head, formed the 
league of the Rhine, in 1255, to repel the inferior nobility, 
who, having now become immediate, abused that independence 
by perpetual robberies. 1 The Hanseatie Union owes its ori- 
gin to no other cause, and may be traced perhaps to rather a 
higher date. About the year 1370 a league was formed, 

i SclwiliU, t. if. p, S3; t. »!. p. 78; "SlruyiuB, p. 198; Schmidt, t. 11, 

L'f, i. 'i. ,,. m !;u e ui.> .. ■ i) wi I'M: ;. n ■iii;. 

MkhlbiLijiM. lfcubouig Si dortvsd from 



PROVINCIAL STATES. 



which, (hough it did not continue so long, seems to have 
produced more striking effects in Germany. The cities of 
Suabia and the Rhine united themselves in a strict con- 
federacy against (he princes, and especially the families of 
Wirtemburg and Bavaria. It is said (hat the emperor 
Wenceslaus secrelly abetted their projects. The recent 
successes of the Swiss, who had now almost established their 
republic, inspired their neighbors in the empire with expec- 
tations which the event did not realize ; for they were de- 
feated in this war, and ultimately compelled to relinquish 
their league. Counter-associations were formed by the no- 
bles, styled Society of St. George, St. William, the Lion, or 
the Panther. 1 

The spirit of political liberty was not confined to the free 
PmriBdiT immediate cities. In all the German principalities 
auita of tho a form of limited monarchy prevailed, reflecting, 
eupin. on fl re( i llce) i sca i ei tnfl general constitution of the 
empire. As the emperors shared their legislative sovereignty 
with the diet, so ail the princes who belonged to that assem- 
bly had their own provincial slate*, composed of their feudal 
vassals and of their mediate towns within ihciir territory. ZSo 
tax could be imposed without consent of the states; and, in 
some countries, the prince was obliged to account for the 
pro]>er disposition of the money granted. In all matters of 
importance affecting the principality, and especially in cases 
of partition, it was necessary to consult them ; and they 
sometimes decided between competitors in a disputed succes- 
sion, though this indeed more strictly belonged to the emperor. 
The provincial states concurred with the prince in making 
laws, except such as were enacted by the general diet. The 
city of WurUburg, in the fourteenth century, tells its bishop 
that, if a lord would make any new ordinance, the custom is 
that he must consult the citizens, who have always opposed 
his innovating upon the ancient laws without their consent.' 

The ancient imperial domain, or possessions which be- 
Alternition lon g ea to ,he cmef °f 'he empire as such, had 
ofib"im° originally been very extensive. Besides large 
JU^** estates in every province, the territory upon each 
bank of the Rhine, afterwards occupied by the 
counts palatine and ecclesiastical electors, was, until the 

1 StrilTllll, p. 649; l*Htl,p.686; Srhwiat, t. V. p. 10; t. Ti. p. 78. Palter, p. SStt 
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thirteenth century, an exclusive property of (he emperor. 
Tli is imperial rioiiuuD was deemed so adequate to the sup- 
port of his dignity that it was usual, if not obligatory, tor 
him to grant away his patrimonial domains upon hia election. 
But the necessities of Frederic II., and the long confusion 
that ensued upon his death, caused the domain to be almost 
entirely dissipated. Kodolph made some efforts to retrieve 
it, but too late ; and the poor remains of what had belonged 
to Charlemagne and Otho were alienated by Charles IV. 1 
This produced a necessary change in that part of the con- 
stitution which deprived an emperor of hereditary possessions, 
It was, however, some time before it took place. Even 
Albert I. conferred the duchy of Austria upon his son, when 
he was chosen emperor." Louis of Bavaria was the first 
who retained his hereditary dominions, and made them his 
residence.' Charles IV. and Wenceslaus lived almost wholly 
in Bohemia, Sigismund chiefly in Hungary, Frederic III. in 
Austria. This residence in their hereditary countries, while 
it seemed rather to lower the imperial dignity, and to lessen 
their connection with the general confederacy, gave them 
intrinsic power and influence. If the emperors of the houses 
of Luxemburg and Austria were not like the Conrads and 
Fredenes. they were at least very superior in importance to 
the Williams and Adolphuses of the thirteenth century. 

The accession of Maximilian nearly coincides with the 
expedition of Charles VIII. against Naples; and AooenJon of 
I should here close the German history of the nSt*"" 1 ' 
middle age, were it not for the great epoch which Wo™, 
is made by the diet of Worms in 1405. This »■■>■ dis- 
assembly is celebrated for the establishment of a perpetual 
public peace, and of a paramount court of justice, the Im- 
perial Chamber. 

The same causes which produced continual hostilities 
among the French nobility were not likely to 
operate less powerfully on the Germans, equally ment of 
warlike with their neighbors, and rather less pllbliD 
civilized. But while the imperial government was still 
vigorous, they were kept under some restraint. We find 
Henry III., the most powerful of the Franeonian emperors, 

i Pfeflel. p. 680. hs aboaia retain any mlmtod fief fti 

• Id. p. 4W. ScrnitOJ.p. EM. the domain, install of panting Haway ; 

a StmvliiB, p. Oil. In tbe capitulation flo completely was the public policy of 
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forbidding all private defiances, and establishing solemnly »- 
general peace." Aficr his time tin; iintitml tendency of man- 
ners overpowered all attempts to coerce it. and private war 
raged without limit.-* in the empire. Frederic I. endeavored 
to repress it by a regulation which admitted its legality. 
This was the law of dr-liain-e ( jus ditliiiationU), which required 
a solemn declaration of war, and three days' notice, before 
the commencement of hostile measures. All persons contra- 
vening this provision wciv deemed robbers and not legiti- 
mate enemies.* Frederic II- carried the restraint further, 
and limited the rijrlit of self-redi-ess to eases where justice 
could not be obtained. Unfortunately there was, in later 
times, no sufficient provision for rendering justice. The 
German empire indeed had now assumed so peculiar a 
character, and the mass of slates which composed it were 
in so many respects sovereign within their own territories, 
that wars, unless in themselves unjust, could not be made a 
subject of reproach against them, nor considered, strictly 
speaking, as private. It was certainly most desirable to put 
an end to them by common agreement, and by the only 
means that could render war unnecessary, the establishment 
of a supreme jurisdiction. War indeed, legally undertaken, 
was not the only nor the severest grievance. A very largo 
proportion of the rural nobility lived by robbery.* Their 
castles, as the ruins still bear witness, were erected upon 
inaccessible hills, and in defiles that command the public 
road. An archbishop of Cologne having built a fortress of 
ibis kind, the governor inquired how he was to maintain 
himself, no revenue having been assigned for that purpose : 
the prelate only desired him to remark that the castle was 
situated near the junction of four roads.* As commerce in- 
creased, and the example of French and Italian civilization 
rendered the Germans more sensible to their own rudeness, 
the preservation of public peace was loudly demanded. 
Every diet under Frederic III. professed to occupy itself 
with the two great objects of domestic reformation, peace 
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. and law. Temporary cessations, during which all private 
hostility was illegal, were sometimes enacted; and, if ob- 
served, which may well he doubted, might contribute to 
accustom men to habits of greater tranquillity. The leagues 
of the cities were probably more efficacious checks upon the 
disturbers of order. In 1486 a ten years' peace was pro- 
claimed, and before the expiration of this period the per- 
petual abolition of the right of defiance was happily accom- 
plished in the diet of Worms. 1 

These wars, incessantly waged by the states of Germany, 
seldom ended in conquest. Very few princely houses of the 
middle ages weiv. ;iL';ir;nnii/,rd by such means. That small 
and independent nubility, III*' counts and knights of (he em- 
pire whom the revolutions of our own age have annihilated, 
stood through the storms of centuries with little diminution 
of their numbers. An incursion into the enemy's territory, a 
pitched battle, a siege, a treaty, are the general circumstances 
of the minor wars of the middle ages, as far as they appear 
in history. Before the invention of artillery, a strongly forti- 
fied castle or walled city, was hardly reduced except by 
famine, which a besieging array, wasting improvident !y its 
means of subsistence, was full as likely to feel. That in- 
vention altered the condition of society, and introduced an 
inequality of forces, that rendered war more inevitably ruin- 
ous to the inferior party. Its first and most beneficial eiiect 
■was to bring the plundering class of the nobility into control ; 
their castles were more easily taken, and it became their in- 
terest to deserve the protection of law. A few of these con- 
tinued lo follow their old profession after the diet of Worms; 
but they were soon overpowered by the more efficient police 
established under Maximilian. 

The next object of the diet was to provide an effectual 
remedy for private wrongs which might supersede imprint 
all pretence for taking up arms. The administra- On»mb«-. 
tion of justice had always been a high prerogative as well as 
hounden duty of the emperors. It was exercised originally 
by themselves in person, oV by the count palatine, the judge 
who always attended their court. In the provinces of Ger- 
many the dukes were intrusted with this duty i but, in order 
to control their influence, Otho the Great appointed provin- 
cial counts palatine, whose jurisdiction was in some respects 
i Stnniidl, 1. Jr. p. U6j L t. p. 33S, 8T1 ; t. Ti. p. S4 ; puttar, p. 262, 818. 
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exclusive of that .still possessed by the dukes. As the latter 
became more independent of the empire, the -provincial 
counts palatine lost the importance of their office, [hough 
their name may be traced to the twelfth and thirteenth 
centuries. 1 The ordinary administration of justice by the 
emperors went into disuse; in cases where states of the 
empire were concerned, it appertained to the diet, or to a 
special court of princes. The first attempt to reestablish an 
imperiid tribunal was made by Frederic II. in a diet held at 
Mentz in 1235. A judge of the court was appointed to sit 
daily, with ceri 
with jurisdictio 



mund endeavored to revive this tribunal ; but us he did not 
render it permanent, nor lis the place of its sittings, it pro- 
duced little other good than as it excited an earnest anxiety 
for a regular system. This system, delayed throughout the 
reign of Frederic III., was reserved for the first diet of 

The Imperial Chamber, such was the name of the new 
tribunal, consisted, at its original institution, of a chief judge, 
who was to be chosen among the princes or counts, and of 
sixteen assessors, partly of noble or equestrian rank, partly 
professors of law. They were named by the emperor with 
the approbation of the diet. The functions of the Imperial 
Chamber were chieHy the two following. They exercised 
an appellant jurisdiction over causes that had been decided 
by the tribunals established in states of the empire. Bui 
their jurisdiction in private causes was merely appellant 
According to the original law of Germany, no man could be 
sued except in the nation or province to which he belonged. 
The early emperors travelled from one part of their domin- 
ions to another, in order lo render justice consistently with 
this fundamental privilege. When the Luxemburg emperors 
fixed their residence in Bohemia, the jurisdiction of the im 
periol court in the first instance would have ceased of itself 
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by the operation of this ancient rule. It was not, however, 
strictly complied with ; and it is said that the emperors had 
a concurrent jurisdiction with the provincial tribunals even 
in private causes. They divested themselves, nevertheless, 
of this right by granting privileges de non evocando; so that 
no subject of a state which enjoyed such a privilege could be 
summoned into the imperial court. All the electors possess- 
ed this exemption by the terms of the Golden Bull; and it 
was specially granted to the burgraves of Nuremberg, and 
some other princes. This matter was finally settled at the 
diet of Worms ; and the Imperial Chamber was positively 
restricted from taking cognizance of any causes in the first 
instance, even where a state of the empire was one of the 
parties. It was enacted, to obviate the denial of justice that 
appeared likely to result from the regulation in the latter 
case, that every elector and prince should establish a tribunal 
in his own dominions, where suits against himself might be 
entertained. 1 

The second part of the chamber's jurisdiction related to 
disputes between two states of the empire. But these two 
could only come before it by way of appeal. During the 
period of anarchy which preceded the establishment of its 
jurisdiction, a custom was introduced, in order to prevent the 
constant recurrence of hostilities, of referring the quarrels of 
states to certain arbitrators, called Austregues, chosen among 
states of the same rank. This conventional reference be- 
came so popular that the princes would not consent to aban- 
don it on the institution of the Imperial Chamber; but, on 
the contrary, it was changed into an invariable and universal 
law, that all disputes between different states must, in the 
first instance, be submitted to the arbitration of Aus- 
tregues. 3 

The sentences of the chamber would have been very idly 
pronounced, if means had not been devised to carry j,^^. 
them into execution. In earlier times the want of mentor 
coercive process had been more felt than that of 
actual jurisdiction. For a few years after the establishment 
of the chamber this deficiency was not supplied. But in 
1501 an institution, originally planned under Wenccslaus, 
and attempted by Albert II., was carried into effect. The 

> Bchmidt, t. t. p. 878 i PulWt, p. 873. • Putl«, p. 861 ; PfiJU, p. 16J. 
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empire, with the exception of the electorates and the Austrian 
dominions, was divided into six circles ; each of which had its ' 
council of states, its director who-c province it was to convoke 
them, and its military force to compel obedience. In 1512 
four more circles were added, comprehending those states 
whidi had been excluded in the first division. It w:is the 
business of the police of the circles to enforce the execution of 
sentences pronounced by the Imperial Clinmber against re 
fractory states of the empire. 1 

As the judges of the Imperial Chamber were appointed 
Antio with the consent of the diet, and held their sittings 

Council. j n a f ree imperii city, its establishment seemed 
rather to encroach on the ancient prerogatives of the emperors. 
Maximilian expressly reserved these in consenting to the new 
tribunal. And, in order to revive them, he soon afterwards 
instituted an Aulic Council at Vienna, composed of judges 
appointed by himself, and under the political control of the 
Austrian government. Though some German patriots re- 
garded this tribunal with jealousy, it continued until the dis- 
solution of the empire. The Aulic Council had, in all cases, 
a concurrent jurisdiction with the Imperial Chamber ; an ex- 
clusive one in feudal and some other causes. But it was 
equally confined to cases of appeal ; and these, by multiplied 
privileges de non appeUando, granted to the electoral and su- 
perior princely houses, were gradually reduced into moderate 
compass." 

The Germanic constitution may be reckoned complete, as 
to all its essential characteristics, in the reign of Maximilian. 
In later times, and especially by the treaty of Westphalia, it 
underwent several modifications. Whatever might be its de- 
fects, and many of them seem to have been susceptible of re- 
formation without destroying the system of government, it 
had one invaluable excellence : it protected the rights of the 
weaker against the stronger powers. The law of nations was 
first taught in Germany, and grew out of the public law of 
the empire. To narrow, as far as possible, the rights of 
war and of conquest, was a natural principle of those who be- 
longed to petty states, and had nothing to tempt them in am- 
bition. No revolution of our own eventful age, except the 
fell of the ancient French system of government, has been so 

I Potter, p. DBS, t. U. p. 100. « Putter, p. 367 1 FfiBM, p. lOH. 
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extensive, or so likely to produce important consequences, aa 
the spontaneous dissolution of [he German umpire. Whether 
the; new ci'iifeikTacy shin has been .substituted for that vener- 
able constitution will bp equally favorable to peace, justice, 
and liberty, is among the most interesting and difficult prob- 
lems that Kin occupy a philosophical observer. 1 

At the accession of Conrad L Germany Lad by no means 
reached its present extent on the eastern frontier. Limit*, or 
Henry the Fowler and the Othos made great ac- ltsonl P |ra - 
quiskiuus upon that side. But tribes of Slavonian orijiin, 
generally called Venedic, or less properly, Vandal, occupied 
the northern coast from tiie Elbe to the Vistula. These wore 
independent, and formidable both to the kings of Denmark 
and princes of Germany, till, in the reign of Frederic Barba- 
rossa, l wo of the hitter, Henry the Lion, duke of" Saxony, and 
Albert the Bear, margrave of Brandenburg, subdued Meck- 
lenburg and Pomerania, which afterwards became duchies of 
the empire. Bohemia was undoubtedly subject, in a feudal 
sense, to Frederic I. and his -uceessors ; though its connection 
with Germany was always slight. 'Die i-mperora sometimes 
assumed a sovcrnignty over Denmark. Hungary, and Poland. 

But what they gained upon this quarter was compensated by 
the gradual separation of the Netherlands *'"'"»" ihi.:ir domin- 
ion, and by the still more complete loss of the kingdom of 
Aries. The house of Burgundy possessed most part of the 
former, and paid as little regard as possible to [he imperial 
supremacy ; though the German diets in the reign of Maxi- 
milian still continued to treat the Netherlands as equally sub- 
ject to their lawful control with the states on the right bank 
of the Rhine. But the provinces between the Rhone and the 
Alps were absolutely separated; Switzerland had completely 
succeeded in establishing her own independence ; and the 
kings of . France no longer sought even the ceremony of 
an imperial investiture for Dauphine and Provence. 

Bohemia, which received the Christian faith in the tenth 
century, was elevated to the rank of a kingdom Botl8mll _ 
near the end of the twelfth. The dukes and kings us lonsutu. 
of Bohemia were feudal'-/ dependent upon the cm- '"' 
perors, from whom they received investiture. They possessed, 
in return, a suffrage among the seven electors, and held one 

i Too flnt edition of Va\i wotfc Kl publUhod arly In 1818. 
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of the great offices in the imperial court. But separated by a 
rampart of mountains, by a difference of origin and language, 
and perhaps by national prejudices from Germany, the Bohe- 
mians withdrew as liir as possible from tbe general politics of 
ihe confederacy. The king- obtained dispensations from at- 
tending (he diets of the empire, nor were lliey able to re- 
iii-liiti.' iheiiiselves in the privilege thus abandoned till the 
beginning of the hist century. 1 Tbe government of ibis king, 
dom. in a very slight degree partaking of tin: feudal character, 1 
bore rather a resemblance to I hat ul' Poland ; but [he nobility 
were divided in!o two classes the b;iroiiial and ihe eque^rian, 
and the burghers formed a third slate' in the national diet. For 
the peasantry, they were in a condition of servitude, or predial 
villeinage. The royal authority was restrained by a corona- 
tion oath, by a permanent senate, and by frequent assemblies 
of the diet, where a numerous and aimed nobility appeared 
to secure their liberties by law or force.' The sceptre passed, 
in ordinary times, to the nearest heir of the royal blood ; but 
the right of election was only suspended, and no king of Bo- 
hemia ventured lo boast of it as his inheritance.' This mix- 
ture of elective and hereditary monarchy was common, as we 
have seen, to most European kingdoms in their original con- 
stitution, though few continued so long to admit the participa- 
tion of popular suffrages. 

Tbe reigning dynasty having become extinct in 1306, by 



the death of Wenceslaus, son of that Oltoear who, 



and almost to tbe Adriatic, hud lost his life in an unsuccessful 
contention with the emperor Rodolph, the Bohemians chose 
John of Luxemburg, son of Henry VII. Under the kings of 
this family in the fourteenth century, and especially Charles 
IV., whose character appeared in a far more advantageous 
light in his native domains than in the empire, Bohemia im- 
bibed some portion of refinement and science. 8 An university 

1 PfeHel, t. U. p. 497. of the Mnge, iibo.it the tear 1300, «eot 

• Eons Ipiomtn tot* Columll plera- for an Italian Unvnr to compile a code, 
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erected by Charles at Prague, became one of the most cele- 
brated in Europe. John Muss, rector of the uni- j ohn n UM . 
versity, who had distinguished himself by opposi- Mo- 
tion to many abuses then prevailing in the church, repaired to 
the council of Constance, under a safe-conduct from the em- 
peror Sigismund. In violation of this pledge, to the indelible 
infamy of that prince and of the council, he was condemned 
to be bnrned; and his disciple, Jerome of Prague, underwent 
afterwards the same fate. His countrymen, aroused by this 
atrocity, flew to arms. They found at their head HuM]tfl w 
one of those extraordinary men whose genius, 
created by nature and called into action by fortuitous events, 
appears to borrow no reflected light from that of others. 
John Zisea had not been trained in any school ^. 
which could have initiated him in the science of 
war ; that indeed, except in Italy, was still rude, and nowhere 
more so than in Bohemia. But, self-taught, he became one 
of the greatest captains who had appeared hitherto in Europe. 
It renders his exploits more marvellous that he was totally 
deprived of sight. Zisca has been called the inventor of the 
modern art of iortili(-;i;inn ; tin; Ihmous mountain near Prague, 
fanatically called Tabor, became, by his skill, an impregna- 
ble entrenchment. For his stratagems he has been coni^ired 
to Hannibal. In battle, being destitute of cavalry, he dis- 
posed at intervals ramparts of carriages fdled wiih soldiers, to 
defend his troops from the enemy's horse. His own station 
was by the chief standard ; where, after hearing the cir- 
cumstances of the situation explained, he gave his orders lor 
the disposition of the army. Zisca was never defeated ; and 
his genius inspired the Hussites with such enthusiastic affec- 
tion, that some of those who had served under him refused to 
obey any other general, and denominated themselves Orphans 
in commemoration of his loss. He was indeed a ferocious 
enemy, though some of his cruelties might, perhaps, be ex- 
tenuated hy the law of retaliation ; but to his soldiers affable 
am! iii'iicrous, dividing among them all the spoil. 1 

Even during the lifetime of Zisca the Hussite sect was 
disunited ; the citizens of Prague and many of the cniiiUnu. 
nobility contenting themselves with moderate de- *•»■ 
mands, while the Taboritea, his peculiar followers, were actu- 

1 Lenftnt, Hint, de la Quorw de» UaMlles; Schmidt : Con 
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ated by a most fttnaticjil frenzy. The former look the name 
of Calixtins, from their retention of the sacramental cup, of 
which the priests had latterly thought fit to debar laymen 
an abuse so totally without pretence or apology, that nothing 
less than the determined obstinacy of the Romish church 
could have maintained it to this time. The Taborites, though 
no longer led by Zisca, gained some remarkable victories, but 
were at last wholly (Ideated ; while the Catholic and Calixtin 
parties came to an accommodation, by which Sigismund was 
acknowledged as king of Bohemia, which he hud claimed by 
the title of heir to his brother Wenccslnus, and a few indul- 
ib tea d™ 0 *^ especially the use of the sacramental cup, 

conceded to the moderate Hussites. But this com- 
pact, though concluded by the council of Basle, being ill 
observe)}, through the perfidious bigotry of the see of Rome, 
ihi! reformers armed again to defend liicir religious liberties, 
and ultimately elected a nobleman of their own party, by 
d 1168 name George Podicbrad, to the throne of Bohemia, 

which he Maintained during his lite with great 
vigor and prudence.' Upon his death they chose Ulndisiuus, 
to 1471 mn Casiiuir king of Poland, who afterwards 

obtained also the kingdom of Hungary. Both 
i.n. 1BT. ti icsc cronna we re conferred on his son Louis, 
after whose death, in the unfortunate battle of Mohacz, Fer- 
dinand of Austria became sovereign of the two kingdoms. 

The Hungarians, that terrible people who laid waste the 
Ku Italian and German provinces of the empire in 

the tenth century, became proselytes soon after- 
wards to the religion of Europe, and their sovereign, St. 
Stephen, was admitted by the pope into the list of Christian 
kings. Though the Hungarians were of a race perfectly 
distinct from either the Gothic or the Sclavonian tribes, their 

None indeefcould be more natural to rude nations who had 
but recently accustomed themselves to settled possessions, 
than a territorial aristocracy, jealous of unlimited or even 
heivdilary power in their chieftain, and subjugating the infe- 
rior people to that servitude which, in such a state of society, 
is the unavoidable consequence of poverty. 

The marriage of an Hungarian princess with Charles II. 
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king of Naples, eventually connected her country far mora 
than if bad been with the affairs of Italy. I have mentioned 
in a different place the circumstances which led to the inva- 
sion of Naples by Louis king of Hungary, and the wars of 
that powerful monarch with Venice. By marrying the eldest 
daughter of Louis, Sigismund, afterwards emperor, sigfimnnd. 
acquired the crown of Hungary, which upon lier'- tm 
dca'.li williout is-ue he retained in liis own right, and was even 
able to transmit to the child of a second marriage, and to her 
husband Albert duke of Austria. From this commencement 
is deduced the connection between Hungary and ^ _ 
Austria. In two years, however, Albert dying left 
his widow pregnant; but the states of Hungary, Jjfjjj^' 
jealous of Austrian influence, and of the intrigues 
of a minority, without waiting for her delivery, bestowed the 
crown upon Uladislaus king of Poland. The birth of Albert's 
posthumous son, Ladislaus, produced an opposition in behalf 
of the infant's right; hut the Austrian party turned out the 
weaker, and Uladislaus, after a civil war of some duration, 
became undisputed king. Meanwhile a more formidable 
enemy drew near. The Turkish arms had subdued all 
S< m- via, and excited a just alarm throughout Christendom. 
Uladisbui* led a considerable force, to which the presence of 
the c;ii'.linal Julian gave the appearance of a crusade, into 
Bulgaria, and, after sevend succt.-se>, concluded an „ Bllle of 
honorable treaty with Amurath II. But this he Warn*, 
was unhappily persuaded to violate, at the instiga- 
tion of the cardinal, who abhorred the impiety of keeping 
faith with infidels. 1 Heaven judged of this otherwise, if the 
judgment of Heaven was pronounced upon (lie field of Warna. 
In that fatal battle Uladislaus was killed, and the Hungarians 
utterly routed. The crown was now permitted to rest on the 
head of young Ladislaus; but the regency was allotted by 
the states of Hungary to a native warrior, John BuddUu1m 
Hunniades.' This hero stood in the breach for 

' a a WlUuhlu, of* to 6sht nnother'diij'j which I" Ilia chwv 

id polon charged him acter of nil partlo&nn accustomed U 
; Wirn». (-Sutna 8jl- dwultorj warlan. Tbla In Ibfl apfiigj 
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twelve years against the Turkish power, frequently defeated 
but uncouquered in defeat. If the renown of Hunniades may 
seem exaggerated by the partiality of writers who lived under 
the reign of his son, it is confirmed by more unequivocal evi- 
dence, by the dread and hatred of the Turks, whose children 
were taught obedience by threatening them with his name, 
and by the deference of a jealous aristocracy to a man of no 
distinguished birth. He surrendered to young Ladislaua a 
trust that he had exereisetl with perfect fidelity; but his merit 
was too great to be forgiven, and the court never treated him 
with cordiality. The last and the most splendid service of 

Bailor of Hunniades was the relief of Belgrade. That strong 
Batgraiio. city was l)f-ii'u r ''d l>v Mahomet II. three years after 
..d. 1160. t]le fa)| of Cngumdnopte . j t!i capture would have 
laid open all Hungary. A tumultuary army, chiefly collected 
by the preaching of a friar, was intrusted to Hunniades : he 
penetrated into the city, and, having repulsed the Turks in a 
fortunate sally wherein Mahomet was wounded, had the honor 
of compelling him to raise the siege in confusion. The relief 
of Belgrade was more important in its effect than in its imme- 
diate circumstances. It revived the spirits of Europe, which 



Hunniades died soon after this achievement, and was followed 
by the king Ladislaus. 1 The states of Hungary, although 
the emperor Frederic III. had secured to himself, as he 
thought, the reversion, were justly averse to his character, 
MatthiM and to Austrian connections. They conferred their 
"""'K CIwn on Matthias Corvinus, son of their great 
A '"' Hunniades. This prince reigned above thirty 

years with considerable reputation, to which his patronage 

mo4o tor trim bj Xnau Sjlrtm i for- atnpMed tbls orlgtiml •ulhorlty in tail 



hail been appalled by the unceasing 1 
Mahomet himself seemed to aeknowl 
the blow, and seldom afterwards att 
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of learned men, who repaid his munificence with very pro- 
fuse eulogies, did not a little contribute. 1 Hungary, at least 
in hia time, was undoubtedly formidable to her neighbors, 
and held a respectable rank as an independent power in the 
republic of Europe. 

The kingdom of Burgundy or Aries comprehended the 
whole mountainous region which we now call Switzerland. 
It was accordingly reunited to the Germanic empire by the 
bequest of Eodolph along with the rest of hia dominions. A 
numerous and ancient nobility, vassals one to another, or to 
the empire, divided the possession with eccleaiaa- 3ltltIst]Hl4 
tical lords hardly less powerful than themselves. — iti «arij 
Of the former we find the counts of Zahringen, ^'"JJjQ 
Kyburg, Hapsburg, and Tokenburg, most conspic- 
uous ; of the latter, the bishop of Coire, the abbot of St. 
Gall, and abbess of Seckingen. Every variety of feudal 
rights was early found and long preserved in Helvetia ; nor 
is there any country whose history better illustrates that am- 
biguous relation, half property and half dominion, in which 
the territorial aristocracy, nuclei' [lie foiirlnl system, stood with 
respect to their dependents. In the twelfth century the Swiss 
towns rise into some degree of importance. Zurich was 
eminent for commercial activity, and seems to have had 
no lord but the emperor. . Basle, though subject to its 
bishop, possessed the usual privileges of municipal govern- 
ment. Berne and Friburg, founded only in that century, 
made a rapid progress ; and the tatter was raised, along wil h 
Zurich, by Frederic II. in 1218, to the rank of a free im- 
perial city. Several changes in the principal Helvetian 
families took place in the thirteenth century, before the end 
of which the house of Hapsburg, under the politic and en- 
terprising Bodolph and his son Albert, became possessed, 
through various titles, of a great ascendency in Switzer- 
land. 11 

Of these titles none was more tempting to an ambitious 



i Spondanun frequentlj lilamoa the an rtiil 

Italians, who received pensions from Mslhls 

MRtllu.n, t,r -nil., at hia court, tor ai- nary is 

agitating hia virtuna, or dissembling friroan 
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AiturtoT chief than tliat of advocate to a convent. That 
Anuria. specious name conveyed with it a kind of indefi- 
nite guardianship, and right of interference, which fre- 
quently ended in reversing the conditions of the eoi'lcsiusti- 
cal sovereign and its vassal. liut during times of feudal 
anarchy there was perhaps no other means to secure the rich 
abbeys from absolute spoliation ; and the free cities in their 
early stage sometimes adopted the same policy. Among 
ThoSiriu ° Iner advocacies, Albert obtained that of some 
convents which had estates in the valleys of 
Schweitz and Underwald. These sequestered regions in 
the heart of the Alps had been for ages the habitation of 
a pastoral race, so happily forgotten, or so inaccessible in 
their fastnesses, us to have acquired a virtual independence, 
reguhiting their own affairs in ilieir general assembly with 
a perfect equality, tliongii iln-y uekuijiyludged the sovereignty 
of the empire. 1 The people of Schweitz had made Eodolph 
their advocate. They distrusted Albert, whose snccession to 
his father's inheritain'e ,-preail uhurn through Helvetia. It 
soon appeared that their suspicions were well founded. Be- 
sides the local rights which his ecclesiastical advocacies gave 
him over part of the forest cantons, he pretended, after his 
election to the empire, to send imperial bailiffs into their val- 
leys, as administrators of criminal justice. Their oppression 
of a people unused to control, whom it was plainly the design 
of Albert to reduce into servitude, excited those generous emo- 
tions of resentment which a brave and simple race have sel- 
Thdrimor. dom the discretion to repress. Three men, Stauf- 
me ° a - facher of Schweitz, Furst of Uri, Melchthal of 
Underwald, each with ten chosen associates, met by night in 
a sequestered field, and swore to assert the common cause of 
their liberties, without bloodshed or injury to the rights of 
others. Their success was answerable to the justice of their 
undertaking; the three cantons unanimously took up arms, 
and expelled their oppressors without a contest. Albert's 
a n 1803 assassination by his nephew, which followed soon 
*' p ' ' afterwards, fortunately gave them leisure to con- 
solidate their union. 3 He was succeeded in the empire by 
Henry VII., jealous of the Austrian family, and not at all 
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displeased al proceedings which had been accompanied with 
ho little violence or disrespect for the empire. But Leopold 
duke of Austria, resolved to humble the peasants who had 
rebelled against his father. Inl a considerable force into their 
country. The Swiss, commending themselves to Heaven, 
and determined rather to perish than undergo that yoke a 
second time, thuuirii i^oot-ntil of regular discipline, it,tti 00 f 

and unprovided with defensive armor, utterly dis- m«b««i. 

eomliiii'il the ;t-s:iii;i:its ni. Miirgnrten. 1 

This great victory, the Marathon of Switzerland, confirmed 
the independence of the three original cantons. After some 
years, Lucerne, contiguous in situation and alike ForaiaUQno( 
in interests, was incorporated into their confed- s»u> con- 
eracy. It was far more materially enlarged about l " d " ac ! 
the middle of the fourteenth century, by the accession of 
Zurich, Glaris, Zug, and Berne, all which took place within 
two years. The tirst and last of these cities had already 
been engaged in frequent wars with the Helvetian nobility, 
and their internal polity was altogether republican. 5 They 
acquired, not independence, which they already enjoyed, but 
additional security, hy this union with the Swiss, properly so 
called, who in deference to their power ami reputation ceded 
to them the first rank in the league. The eight already 
enumerated are called the ancient cantons, and continued, till 

the. lute 1'elbnn.T.lieii of the Helvetic system, to possess several 
distim-iive privileges and even rights of sovereignty over sub- 
ject territories, in which the five cantons of Friburg, Soleure, 
Basle, Schaffhausen, and Appenzell did not participate. From 
this time the united cantons, but especially those of Berno 
and Zurich, began to extend their territories at the expense 
of the rural nobility. The same contest between these 
parties, with the same termination, which we know generally 
to have taken place in Lombardy during the eleventh and 
twelfth centuries, may be traced with more minuteness in 
the annals of Switzerland.' Like the Lombards, too, the 
Helvetic cities acted with policy and moderation towards the 
nobles whom they overcame, admitting them to the fraorhiscs 
of their community as co-burghers (a privilege which vir- 
tually implied a defensive alliance against any assailant), and 
uniformly respecting the legal rights of property. Many 
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feudal superiorities iliey obtained from the owners in a more 
peaceable manner, through purchase or mortgage. Thus the 
house of Austria, to which the extensive domains of the 
counts of Kyburg had devolved, abandoning, after repeated 
defeats, its hopes of subduing the forest cantons, alienated a 
great part of its possessions to Zurich and Berne. 1 And the 
last remnant of their ancient Helvetic territories in Argovia 
was wrested in 1417 from Frederic count of Tyrol, who, im- 
prudently supporting pope John XXIII. against the council 
of Constance, had been put to the ban of the empire. These 
conquests Berne could not be induced to restore, and thus 
completed the independence of the confederate republics." 
The other free cities, though not yet incorporated, and the 
few remaining nobles, whether lay or spiritual, of whom the 
abbot of St. Gall was the principal, entered into separate 
leagues with different cantons. Switzerland became, there- 
fore, in the first part of the fifteenth century, a free country, 
acknowledged as such by neighboring states, and subject to 
no external control, though still comprehended within the 
nominal sovereignty of the empire. 

The affairs of Switzerland occupy a very small space in 
the great chart of European history. But in some respects 
they are more interesting than the revolutions of mighty 
kingdoms. Nowhere besides do we find so many titles to our 
sympathy, or the union of so much virtue with so complete 
success. In the Italian republics a more splendid temple 
may seem to have been erected to liberty ; but, as we ap- 
proach, the serpents of faction his* around her altar, and the 
form of tyranny flits among the distant shadows behind tho 
shrine. Switzerland, not absolutely blameless, (for what re- 
public has been so?) but comparatively exempt from turbu- 
lence, usurpation, and injustice, has well deserved to employ 
the native pen of an historian accounted the most eloquent of 
the last age* Other nations displayed an insuperable resolu- 
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lion in the defence of walled towns ; but the steadiness of the 
Swiss in the field of battle was without a parallel, unless we 
recall the memory of Lacedaimon. It was even established 
as a law, that whoever returned from baltle after a defeat 
should forfeit his life by the hands of the executioner. Six- 
teen hundred men, who had been sent to oppose a predatory 
invasion of the French in 1444, though they might have re- 
treated without loss, determined rather to perish on the spot, 
and fell amidst a far greater heap of the hostile slain. 1 At 
the famous battle of Sempach in 1385, the last which Aus- 
tria presumed to try agiiinsf tliu forest cantons, the enemy's 
kniiiliH. dirruount'jd frii:ii their hoists, presented an impreg- 
nable barrier of kmce.s, which disconcerted the Swiss; till 
Wi'iki dried, a gentleman of Under wald, commending his wife 
and children to his countrymen, threw himself upon the op- 
posite ranks, and collecting as many lances as he could grasp, 
forced a passage for his followers by burying them in his 
bosom. 1 

The burghers and peasants of Switzerland, ill provided 
with cavalry, and better able to dispense with it e^do^,, 
than the natives of champaign countries, may be of theBwiM 
deemed the principal restorers of the Greek and t ™' ps, 
Roman tactics, which place the strength of armies in a steady 
mass of infantry. Besides their splendid victories over the 
dukes of Austria and their own neighboring nobility, they 
had repulsed, in the year 1375, one of those predatory bodies 
of troops, the scourge of Europe in that age, and to whose 
licentiousness kingdoms and free states yielded alike a passive 
submission. They gave the dauphin, afterwards Louis SI., 
who entered their country in 1444 with a similar body of 
ruffians, called Armagnacs, the disbanded mercenaries of the 
English war, sufficient reason to desist from his invasion and 
to respect their valor. That able prince formed indeed -n 
high a notion of the Swiss, that he sedulously cultivated their 
alliance during the rest of his life. He was made abundantly 
sensible of the wisdom of this policy when he saw his greatest 
enemy, the duke of Burgundy, routed at Granson and Morat, 
and his affairs irrecoverably ruined, by these hardy repub- 
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licans. The ensuing age is the most conspicuous, though not 
the most essentially glorious, in the history of Switzerland. 
Courted for the excellence of their troops by (he rival 
sovereigns of Europe, and them-elves too sensible both to 
ambitious schemes of dominion and to the thirst of money, 
the united cantons came to play a very prominent part in the 
wars of Lombardy, with great military renown, but not 
without some impeachment of that sterling probity which had 
di-u banished their earlier efforts for independence. These 
events, however, do not fall within my limits; but the last 
year of the fifteenth century is a leading epoch, 
rftK" « ith which 1 8ha11 c,ose tllis 9ketch - Though the 
?JKK{™* house of Austria had censed to menace the liberties 
" ' of Helvetia, and had even been for many years its 
ally, the emperor Maximilian, aware of the important service 
he might derive from the cantons in his projects upon Italy, 
as well as of the disadvantage he sustained by their partiality 
to French interest, endeavored fo revive the unextin^iii ? ln'd 
supremacy of the empire. That supremacy had just been 
restored in Germany by the establishment of the Imperial 
Chamber, and of a regular pecuniary contribution for its 
support, as well as for other purposes, in the diet of Worms. 
The Helvetic cantons were summoned to yield obedience to 
these imperial laws ; an innovation, for such the revival of 
obsolete prerogatives must be considered, exceedingly hostile 
to their republican independence, and involving consequences 
not less material in their eyes, the abandonment of a line 
of policy, which tended to enrich, if not to aggrandize them. 
Their refusal to comply brought on a war, wherein the 
Tyrolese subjects of Maximilian, and the Suabian league, a 
confederacy of cities in that province lately formed under the 
emperor's auspices, were principally engaged against the 
Swiss. But the success of the latter was decisive ; and after 
a terrible devastation of the frontiers of Germany, peace was 
concluded upon terms very honorable for Switzerland. The 
cantons were declared free from the jurisdiction of the Impe- 
rial Chamber, and from all contributions imposed by the diet. 
Their right to enter into foreign alliance, even hostile to the 
empire, if it was not expressly recognized, continued unim- 
paired in practice ; nor am I aware that they were at any 
time afterwards supposed to incur the crime of rebellion by 
such proceedings. Though, perhaps, in the strictest letter 
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of public law, the Swiss cantons were not absolutely released 
from their subjection to the empire until the treaty of West- 
phalia, their real sovereignty must be dated by an historian 
from the year when every prerogative which a government 
can exercise was finally abandoned. 1 
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CHAPTER VI. 

HISTORY OF THE GREEKS AND SARACENS. 
El«or MooMnmetllsoi — Cmuw> of Ibi Sucnn— n ro|r™ of Simcen Aran— Oretk 

Turku — The Criuw.ile!< — Caprii™ ..I I Y.i.-i.iulii, rlir I^ithio — -IW [Ucoyerj 
by the Gr&.'kn — The Mofall — The OttODUD* — DanKer at ConnUuFJuople — 
Tinnir — Capture of Conslmtlnople liy Mohomtt II. — Alnmi of Kuxope. 

The difficulty which occurs to us in endeavoring lo fix a 
natural commencement of modern history even in the Western 
countries of Europe is much enhanced when we direct our 
intention to the Eastern empire. In tracing the long series 
of the Byzantine annals we never lose sight of antiquity ; 
the Greek language, the Roman name, the titles, the laws, 
all the shadowy circumstance of ancient greatness, attend us 
throughout the progress from the first to the last of the Con- 
stantines; and it is only when we ohserve the external 
condition and relations of their empire, that we perceive 
ourselves to be embarked in a new sea, and are compelled to 
deduce, from points of bearing to the history of other nations, 
a line of separation which the domestic revolutions of Con- 
stantinople would not satisfactorily afford. The appearance 
of Mohammed, and the conquests of his disciples, present an 
epoch in the history of Asia still more important and more 
definite than the subversion of the Roman empire in Europe; 
and hence the bound ary-line between the ancient and modern 
divisions of Byzantine history will intersect the reign of He- 
raciius. That prince may be said to have stood on the verge 
of both hemispheres of time, whose youth was crowned with 
the last victories over the successors of Artaxerxes, and 
whose age was clouded by the first calamities of Moham- 
medan invasion. 

Of all the revolutions which have had a permanent influ- 
App«riQDo ence u P° n tne c ' T 'l history of mankind, none could 
of Eohim- so little be anticipated by human prudence as that 
n " d ' effected by the religion of Arabia- As the seeds 
of invisible disease grow up sometimes in silence to maturity, 
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lill they manifest themselves hopeless and irresistible, the 
gradual propagation of a new faitli in a barbarous country 
beyond the limits of the empire was Imnlly known perhaps, 
and certainly disregarded, in the court of Constantinople. 
Arabia, in the age of Mohammed, was divided into many 
small -lair-.. Hiu-I uf whii'ii, however, seem to have looked 
up to Mecca as the capiial ni' thi.'it- iiiilion and the chief seat 
oi' their ivlipuiij worship. The capture of that city accord- 
ingly, and subjugation of its powerful and numerous aris- 
tocracy, readily drew after it the submission of the minor 
tribes, who transferred to the conqueror the reverence they 
were used lo show to those he had subdued. If we consider 
Mohammed only as a military usurper, there is nothing more 
explicable or more analogous, especially to the course of 
oriental history, than his success. But as the author of a 
religious imposture, upon which, though avowedly unattested 
by miraculous powers, and though originally discountenanced 
by the civil magistrate, he had the boldness to found a scheme 
of universal dominion, which his followers were half enabled 
to realize, it is a curious speculation by what means he could 
inspire so sincere, so ardent, so energetic, and so permanent 
a belief. 

A full explanation of the causes which contributed to the 
progress of Mohammedism is not perhaps, at cum* or 
present, attainable by those most conversant with tbmom. 
this department of literature. 1 But we may point out several 
of leading importance : in the first place, those just and elevated 
notions of the divine nature and of moral duties, the gold-ore 
that pervades the dross of the Koran, which were calculated 
to strike a serious and reflecting people, already perhaps dis- 
inclined, by intermixture with their Jewish and Christian 
fellow-citizens, to the superstitions of their ancient idolatry ; a 
next, the artful incorporation of tenets, usages, and traditions 
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from (he various religions lliat existed in Arabia; 1 and 
thirdly, the extensive application of tiie precepts in the 
Koran, a hook confessedly written with much elegance and 
purity, to all legal transactions and all the business of life. 
It may bo expected thnt I should add to these what is com- 
monly considered ;i- a ■ list in^ui-liing mark of Mohammcdism, 
ita indulgence to voluptuousness. Itut this appears to be 
greatly exaggerated. Although the character of its founder 
may have ln'ni lamti'd liy .-ra.-uality as well ns ferociousness, 
I do not. think thai In' relied upon iiulnremenl; of 111'' former 
kind tor the diffusion of liis system. We are not to judge 
of this by rules of Christian purity, or of European practice. 
If polygamy was a prevailing usage in Arabia, as is not 
questioned, its permission gave no additional license to the 
proselytes of Mohammed, who will be found rather to have 
narrowed the unbounded liberty of oriental manners in this 
respect; while his decided condemnation of adultery, and of 
incestuous connections, so frequent among barbarous nations, 
docs not argue a very lax and accommodating morality. A 
devout Mussulman exhibits much more of the Stoical than 
the Epicurean character. Nor can any one read the Koran 
without being sensible that it breathes an austere and scrupu- 
lous spirit. And, in fact, the founder of a new religion or 
sect is little likely to obtain permanent success by indulging 
the vices and luxuries of mankind. I should rather be dis- 
posed to reckon the severity of Mohammed's discipline among 
the eauses of its influence. Precepts of ritual observance, being 
always definite and unequivocal, are less likely to be neglected, 
after their obligation has been acknowledged, than those of 
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temper, mured to hulms ul hilling :i;ul murder, lound in the 
law of their native prophet, nut ;i licence, hut a command, to 
desolate the world, and the proiui-c nf nil iliai Ih^ir -louin^ 
iiiiiviiiiitions could anticipate of Paradise annexed to all in 
.rth. It is difficult for us 
iceive that feverish inten- 
sity of excitement to which man may be wrought, when the 
animal and intellectual energies of his nature converge to a 
point, and the buoyant of .-nviuith -.uid rouni^.- rt'i.-ijinx.-m.t.'s 
the influence of moral -iemmiunt or nrUi'ifHii- hope. The 
effect of this union I have formerly remarked in the Cru- 
sades ; a phenomenon perfectly analogous to the early history 
of the Saracens. In each, one hardly knows whether most 
to admire the prodigious exertions of heroism, or to revolt 
from the ferocious bigotry that attended them. But the 
(Ini-rtdes were a temporary effort, not thoroughly congenial 
to the spirit of Christendom, which, even in the darkest and 
roost superstitious age*, was not susceptible of the solitary 
and overruling fanntiei-m of the Mo-lem. They needed no 
excitement from pontiffs and preachers to achieve the work 
to which they were called ; the precept was in their law, the 
principle was in their hearts, the assurance of success was in 
their swords. "0 prophet," exclaimed Ali, when Moham- 
med, in the first years of ills mission, sought among the 
scanty and hesitating assembly of his friends a vizir and 
lieutenant in command, " I ara the man ; whoever rises 
against thee, I will da^h out his (eeth, tear out bis eyes, 
break his legs, rip up his belly. 0 prophet, I will be thy 
vizir over them." 1 These words of Mohammed's early and 
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illustrious disciple are, as it were, a text, upon which the 
commentary expands into the whole Saracenic history. 
They contain ilie vital essence of his religion, implicit faith 
and ferocious energy. Death, slavery, tribute to unbelievers, 
were the glad tidings of the Arabian prophet. To the 
idolaters, indeed, or those who acknowledged no special reve- 
lation, one alternative only was proposed, conversion or the 
sword. The people of the Book, as they ore termed in the 
Koran, or four sects of Christians, Jews, Magians, and Sa- 
bians, were permitted to redeem their adherence to their 
ancient law by the payment of tribute, and other marks of 
humiliation and servitude. But the limits which Moham- 
medan intolerance had prescribed to itself were seldom 
transgressed; the word pledged to unbelievers was seldom 
forfeited; and wilh all their insolence and oppression, the 
Moslem conquerors were mild and liberal in comparison 
with those who obeyed the pontiffs of Rome or Constanti- 

At the death of Mohammed in 632 his temporal and 



religious sovereignty embraced, and was limited 
by, the Arabian peninsula. The Roman and 
Persian empires, engaged in tedious and indeci- 



sive hostility upon the rivers of Mesopotamia 
and the Armenian mountains, were viewed by the ambitious 
fanatics of his creed as their quarry. In the very first year 
of Mohammed's immediate successor, Abubckcr, each of 
these mighty empires was invaded. The latter opposed but 
a short resistance. The crumbling fabric of eastern despot- 
ism is never secure against rapid and total subversion ; a 
few victories, a few sieges, carried the Arabian arms from 
the Tigris to the Oxus, and overthrew, with the Sassanian 
dynasty, the ancient and famous religion they hail professed. 
Seven years of active and unceasing warfare sufficed to sub- 



jugate the rich province of Syria, though defended 



Sffi-sas. ky numerous armies and fortified cities ; and the 
khalif Omar had scarcely returned thanks for the accom- 
plishment of this conquest, when Amrou, his lieutenant, 
announced to him the entire reduction of Egypt. After 
some interval the Saracens won their way along the coast 
A.n. of Africa as far as the Pillars of Hercules, and 
M7-698. a third province was irretrievably torn from the 
Greek empire. These western conquests introduced them 
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to fresh enemies. and ushered in more splendid successes ; 
encouraged by the disunion of the Visigoths, and perhaps 
invited by treachery, Muaa, [be general of a master who ;at 
beyond the opposite extremity of the Medilerra- s B JJ0 
nean Sea, passed over into Spain, and wiihiu 
ahoui [wo years the name of Mohammed was invoked under 
the Pyrenees. 1 

These conquests, which astonish the careless and superfi- 
cial, are less perplexing to a calm inquirer than their cessation; 
the loss of half the rtoman empire, than the preservation of 
the rest. A glance from Medina to Constantinople glat< of 
in the middle of the seventh century would proba- the Or«k 
bly have induced an indifferent spectator, if such ,Tapire - 
a being may be imagined, to anticipate by eight hundred 
years the establishment of a Mohammedan dominion upon 
the shores of the Hellespont. The fame of Ileraclius had 
withered in the Syrian war ; and his successors appeared as 
incapable to resist, as they were unworthy to govern. Their 
despotism, unchecked by law, was often punished by success- 
ful rebellion ; but not a whisper of civil liberty was ever 
beard, and the vicissitudes uf servitude and anarchy consum- 
mated the moral degeneracy of the nation. Less ignorant than 
the western barbarians, the Greeks abused their ingenuity 
in theological controversies, tbosii osppHitl'y whii'li rclnled In 
the nature and incarnation of our Saviour; wherein the dis- 
putants, as is usual, became more positive and rancorous as 
their creed receded from the possibility of human upprehen- 
fiion. Nor were these conhned to the clergy, who had not, in 
the Ea^t, obtained the prerogative of guiding the national 
faitli ; the sovereigns sided alternately with opposing factions; 
Heraclius was not too brave, nor Theodora too inlamous, for 
discussions of theology; and the dissenters from an imperial 
decision were involved in the double proscription of treason 
and heresy. Hut the persecutors of their opponents at home 
pretended to cowardly scrupulousness in Hie field ; nor was 
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the Greek church ashamed to require the lustration of a 
canonical penance from the soldier who shed the blood of his 
enemies in a national war. 

Hut this depraved people were preserved from destruclion 
Dcciina by '' lu vice- of their enemies, still more than by 
Btauwn sollll; intrinsic resources which lliey yet possessed. 
" " A rapid degeneracy enfeebled (lie victorious Mos- 
lem in their career. That inv-isiiUc enthusiasm, that earnest 
and disinterested zeal of the companions of Mohammed, was 
in a great measure lost, even belbre the first generation had 
passed away. In the fruitful valleys uf Damascus and Bas- 
so ra the Arabs of the desert forgot their abstemious habits. 
Rich from the tributes of an enslaved people, the Mohamme- 
dan sovereigns knew no employment of riches but in sensual 
luxury, and paid the price of voluptuous indulgence in the 
relaxation of their strength and energy. Under the reign of 
Moawiah, the fifth khalif, an hereditary succession was sub- 
stituted for the free choice of the faithful, by which the first 
representatives of the prophet had been elevated to power; 
and this regulation, necessary lis it plainly was to avert in 
some degree the [[angers of schism and civil war, exposed 
the kingdom to the certainty of being often governed by feeble 
tyrants. But no regulation could be more than a temporary 
preservative against civil war. The dissensions which still 
separate and render hostile the followers of Mohammed may 
be traced to the first events that ensued upon his death, to 
the rejection of his -on-iu-];iw Ali l>y the electors of Medina. 
Two reigns, those of Abubeker and Omar, passed in external 
glory and domestic reverence ; but the old age of Othman 
was weak and imprudent, and the conspirators against him 
established the first among'a hundred precedents of rebellion 
and regicide. Ali was now chosen ; but a strong faction dis- 
puted his right ; and the Saracen empire was, for many years, 
distracted with civil war, among competitors who appealed, 
in reality, to no other decision than that of the sword. The 
family of Ommiyuh succeeded at last in establishing an unre- 
sisted, if not an undoubted title. But rebellions were perpet- 
ually afterwards breaking out in tliat vast extent of dominion, 
a n 760 ''" one °^ tllese revolter3 acquired by success a 
better name than rebel, and founded the dynasty 
of the Abbassides. 

Damascus had been the seat of empire under the Onirni- 
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ades; it was removed by the succeeding family to xiuiibof 
their new city of ISagdad. There are not any 
names in the long line of khalif's, after the companions of 
Mohammed, more renowned in history than some of the 
earlier sovereigns who reigned in this capital — Ahnansor, 
Haroun Alraschid, and Almamun. Their splendid palaces, 
their numerous guards, then treasures of gold and silver, the 
populousness and wealth of their cities, formed ft striking 
contrast to the rudeness and poverty of the western nations 
in the same age. In (heir court learning, which the first 
Moslem had despised as unwarlike or rejected, as profane, 
was held in honor. 1 The khalif Alinamun especially was 
distinguished for hia patronage of letters ; the philosophical 
writings of Greece were eiiirerly sought and translated; the 
stars were numbered, die course of ihe plancls was measured. 
The Arabians improved upon the science they borrowed, and 
returned it with abundant interest to Europe in the commu- 
nication of numeral figures ami the intellectual language of 
algebra. 1 Yet Ihe merit of the Abhnssides has been exagger- 
ated by adulation or gratitude. After all the vague praises 
of hireling poeis, which have sometimes been repeated in 
Europe, it is very rare to read the history of an eastern sov- 
ereign unstained by atrocious crimes. No Christian govern- 
ment, except perhaps that ot' Cnii.-ianiiiiopit', exhibits such a 
series of tyrants as the khalil- of li:i.gd;id ; if deeds of blood, 
wrought through unliridietl passion or jealous policy, may 
challenge the name of tyranny. These are ill redeemed by 
ceremonious devotion and acts of trifling, perhaps ostentatious, 
humility, or even by the best attribute of Mohammedan 
princes — a rigorous justice in chastising (he offences of 
others. Anecdotes of this description give as imperfect a 
sketch of an nrieutal sovereign as monkish chroniclers some- 
limes draw of one in Europe who founded monasteries and 
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■e owned that the former 

Though the Abbasaides have acquired more celebrity, they 
never attained the real strength of ilfh' juvdcce^nrs. I.'inlcr 
the last of tlie house of Oinmiyali, one command was obrved 
almost along tlie whole diameter of the known world, from 
the banks of the Sihon to the utmost promontory of Portugal. 



i khalif of Cor 
ing so distant 



ruin ; and find successive analogies to the insults of the bar- 
barians towards imperial Rome in the fifth century, to the per- 
floiiiil in-ijrnitie.'moi! of the .Merovingian kings, and to the feu- 
did usurpations that dismembered the inheritance of Charle- 
magne. 1- Beyond the northeastern frontier of the Sar- 
acen empire dwelt a warlike and powerful nation of, the 
Tartar ikinily, who defended the independence of Turksj-lau 
from the sea of Aral to the great central chain of mountains. 
In the wars which the khalifs or their lieutenants waged 
against them many of these Turks were led into captivity, and 
dispersed over the empire. Their strength and courage dis- 

1 For those revolutions, which it Is not Chntouno. who bu made as much of 
fory easy to fli in the memory, cooHult thoni as too subject would boor. 
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Such ia the outline of Saracenic history for three centuries 
HutItbJ of a ^ er Mohammed ; one age of glorious conquest ; a 
the Gih* second of stationary hut rather precarious great- 
U1 ' pi ™■ nesa ; a third of rapid decline. The Greek empire, 
meanwhile survived, and aliiicr.: ivi'uvrn'il from the shock it 
hud su-lnined. Besides the decline (if iis enemies, several 
circumstances may he ennmi'rated tending to its preservation. 
The maritime province of Cilicia had been overrun hy the 
Mohammedans ; but between this and the Lesser Asia Mount 
Taurus raises its massy buckler, spreading as a natural bul- 
wark from tie sea-coastof the ancient 1'amphylia to the hilly 
district of Isiiuria, whence it extends in an easterly direction, 
eeparating the Cappadocian and Cilician plains, and, after 
throwing off considerable ridges to the north and south, con- 
nects itself with other chains of mountains that penetrate far 
into the Asiatic continent. Beyond this barrier the Saracens 
formed no durable settlement, though the armies of Alrasehid 
wasted the country as far as the Hellespont, and the city of 
Amorium, in Phrygia, was razed to the ground by Al Motas- 
sem. The position of Ceiislmiliimple, t-iuiseii with a sagacity 
to which the course of events almost gave the appearance of 
prescience, secured her from any immediate danger on the 
side of Asia, and rendered her as little accessible to an enemy 
aa any city which valor and patriotism did not protect- Yet 
i.n.608. m the days of Arabian energy she was twice at- 
tacked by great naval armaments. The first sic^e, 
i ' n ' or rather blockade, continued for seven years ; (lie 

second, though shorter, was more terrible, and her walls, as 
well as her port, were actually invested by the combined 
forces of the khalif Waled, under his brother Moslems. 1 The 
final discomliture of these assailants showed the resisting force 
of the empire, or nit her of its capita! ; but perhaps the aban- 
donment of such maritime enterprises by the Saracens may 
be in some measure ascribed to the removal of their metrop- 
olis from Damascus to Bagdad. But the Greeks in their 
turn determined to dispute the command of the sea. By pos- 
sessing the secret, of an inextinguishable fiia, they fought on 
superior terms ; their wealth, perhaps their skill, enabled them 
to employ larger and better appointed vessels ; and they ulti- 
mately expelled their enemies from the islands of Crete and 

1 Gibbon, o. W 
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Cyprus. By land they were less desirous of encountering the 
Moslem. The science of tactics is studied by the pusillani- 
mous, like that of medicine by the sick ; and the Byzantine 
emperors, Leo and C'on.-taminc, have left written treatises on 
the art of avoiding defeat, of protracting contest, of resisting 
attack. 1 But this t i mill policy, and even the purchase of ar 
mistices from the Saracens, were not ill calculated for the 
state of both nations. While Constantinople temporized, 
Bagdad shook to her foundation ; and the heirs of the Roman 
name might boast tin: immortality <>!' their own empire when 
they contemplated the dissolution of that which had so rapidly 
sprung up and perished. Amidst all the crimes and revolu- 
tions of the Byzantine government — and its history is but a 
series of crimes and revolutions — it was never dismembered 
by intestine war. A sedition in the army, a tumult in the 
theatre, a conspiracy in the palace, precipitated a monarch 
from the throne ; but the allegiance of Constantinople was 
instantly transferred to his successor, and the provinces im- 
plicitly obeyed the voice of the capital. The custom too of 
partition, so baneful to the Latin kingdoms, and which was not 
altogethor unknown to the Saracens, never prevailed in the 
Greek empire. It stood in the middle of the tenth century, 
as vicious indeed and cowardly, but more wealthy, more en- 
lightened, and far more secure from its enemies than under 
the first successors of Heraclius. For about one hundred 
years preceding there had been only partial wars with the 
Mohammedan potentates ; and in these the emperors seem 
gradually to have gained the advantage, and to have become 
more frequently the aggressors. But the increasing distrac- 
tions of the East encouraged two brave usurpers, i. B . 
Nicephorus Phocas and John Zhniscc.s. to attempt B8&-0IB. 
the actual recovery of the lost provinces. They carried 
the Boman artns (one may use the term with less reluctance 
than usual) over Syria ; Antioch and Aleppo were taken by 
storm i Damascus submitted ; even the cities of Mesopotamia, 
beyond the ancient boundary of the Euphrates, were added 
to the trophies of Zimisces, who unwillingly spared the cap- 
ital of (he khalifate. From such distant conquests it was 
expedient, and indeed necessary, to withdraw ; but Cilicia 

i Gibbon, c. B3. Cotutinttne Torpbj- weakens aai comrdlco, and pinning 
rogcuLtua, In hii advice to his ron ae Itself In petty arts to oludo the rapacity 
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and Antioch were permanently reslored to llie empire. At 
the close of the tenth century the emperors of Constantinople 
possessed the best and greatest portion of the modern king- 
dom of Naples, a part of Sicily, the whole European domin- 
ions of the Ottomans, the province of Anntolia or Asia 
Minor, with some pari of Syria and Armenia. 1 

These successes of the Greek empire were certainly much 
rather due to llie weakness of its enemies than to any revival 
of national courage and vigor ; yet they would probably have 



been more durable if tbe contest had been only 



' ' with the khalifate, or the kingdoms derived from 
it. But a new actor was to appear on the stage of Asiatic 
tragedy. The same Turkish nation, the slaves and captives 
from which liad become arbiters of the sceptre of Bagdad, 
passed their original limits of the Iainrtea or Sihon. The 
sultans of Ghazna, a dynasty whose splendid conquests were 
of very sliort duration, liad deemed it politic to divide the 
strength of these formidable allies by inviting a part of them 



their pastoral tents, and beckoned their compatriots to share 
tikIt *' lc belies of the south. The Ghaznevides fell 
nnquaMi. tlie earliest victims ; but Persia, violated iti turn 
lm ' by every conqueror, was a tempting and unresist- 
ing prey. Togrol Bek, the founder of llie Seljukian dynasty 
of Turks, overthrew the family of Bowides, who had long 
reigned at Ispahan, respected the pageant of Mohammedan 
sovereignty in the kfiulii' «< Ballad, embraced with all his 
tribes the religion of the vanquished, and commenced (he at- 
tack upon Christendom by an irruption into Armenia- His 
nephew and successor Alp Arslun dcienti'd and took prisoner 



the emperor Romanus Diogenes ; and the conquest 



*' D " ' of Asia Minor was almost completed by princes ot 
the same family, the Seljukiansof Hum, 3 who were permitted 
by Malek Shah, the third sultan of the Turks, to form an in- 
dependent kingdom. Through their own exertions, and the 
selfish impolicy of rival competitors for the throne of Con- 
stantinople, who bartered the strength of the empire for as- 
sistance, the Turks became masters of the Asiatic cities and 

rtelchofthecoDiUlJii of Oiumm iho Scran. P *' 8 
ibnner lot of BMUcaBfc hlsmry. In ' Kum, i. «. countrj of Itm Romuu. 




They covered that fertile province with 
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wait. He regained possession of" lite strong places on the 
Mgo&n shores, of the denies of Bithynia, and of the entire 
coast of Asia Minor, both on the Euxine and Mediterranean 
seas, which the Turkish armies, composed of cavalry and 
unused to regular warfare, could not recover. 3 So much 
must undoubtedly be ascribed to the first crusade. But I 
think that the general effect of these expeditions has been 
overrated by those who consider them as having permanently 
retarded the progress of the Turkish power. The pmgras of 
Christians in Palestine and Syria were hardly in ^ 
contact with the Suljukian kingdom of Rum, the only ene- 
mies of the empire ; and it is riot easy to perceive that their 
small and feeble principalities, engaged commonly in defend- 
ing themselves against the Mohammedan princes of Meso- 
potamia, or the Fatimite khalifs of Egypt, could obstruct the 
arms of a sovereign of Iconium upon the Masander or the. 
Halys. Olher causes are adequate to explain the equipoise 
in which the balance of dominion in Anatolia was kepi 
during the twelfth century : the valor and activity of the two 
Comneni, John and Manuel, especially the former; and the 
frequent partitions and internal feuds, through which the 
Seljukians of Iconium, like all other Oriental governments, 
became incapable of foreign aggression. 

But whatever obligation might be due to the first crusaders 
from the Eastern empire was cancelled by their descend- 
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ants one hundred years afterwards, when tlie fourth in num- 
CnptuRof her of those expeditions was turned (o the suh- 
nepkfb? 1 * jtigation of Constantinople itself. One of those 
ihtiailni. doou^ric revolutions, which occur perpetually in 
Byzantine history had placed tin usurper on the imperial 
throne. The lawful monarch was condemned to blindness 
and a prison ; hut the heir escaped to recount his misfortunes 
1X1 to the fleet and army of crusaders assembled in 
**■ the Dalmatian port of Zara. This armament had 

been collected tor the usual purposes, and through the usual 
motives, temporal and spiritual, of a crusade; the military 
force chiefly consisted of French nobles ; the naval was sup- 
plied by the republic of Venice, whose doge commanded 
personally in the expedition. It was not apparently consis- 
tent with the primary object of retrieving the Christian 
affairs in Palestine to interfere in the government of a 
Christian empire ; but the temptation of punishing a faithless 
people, and the hope of assistance in their subsequent 
operations, prevailed. They turned their prows up the 
Archipelago ; and, notwithstanding the vast population and 
defensible strength of Constantinople, compelled the usurper 
to fly, and the citizens to surrender. But animosities spring- 
ing from religious schism and national jealousy were not 
likely to be allayed by such remedies ; the Greeks, wounded 
in tiieir pride and bigotry, regarded the legitimate emperor 
as a creature of their enemies, ready to sacrifice their church, 
a stipulated condition of his restoration, to that of Rome. In 
a few months a new sedition and conspiracy raised another 
usurper in defiance of the crusaders' army encamped without 
i n 1204 tlle walls - Tne s ' K S e instantly recommenced ; and 
*' D ' ' after three months the city of Constantinople was 
taken by storm. The tale of pillage and murder is always 
uniform 5 but the calamities of ancient capitals, like those 
of the great, impress us more forcibly. Even now we sym- 
pathize with the virgin majesty of Constantinople, decked 
with the accumulated wealth of ages, and resplendent with 
the monuments of Roman empire and of Grecian art. Her 
populousness is estimated buyiuid credibilitY : ten, twenty, 
thirty-fold that of London or Paris ; certainly far beyond the 
united capitals of all European kingdoma in that age. 1 In 
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magnificence she excelled Ihem more than in numbers ; 
Instead of the thatched roofs, the mud walls, the narrow 
streets, the ]>itiful building* of those cities, she had marble 
ami gilded paLic.es, churches and inoiiasiei'ies, the works of 



of Constantinople were collected the remains of Grecian 
learning ; her forum and hippodrome were decorated with 
those of Grecian sculpture; but neither would be spared by 
undistinguisliing rapine ; nor were the chiefs of the crusaders 
more able to appreciate the lose than their soldiery. Four 
horses, that breathe in the brass of Lysippus. were removed 
from Constantinople to the square of St. Mark at Venice; 
destined again to become the trophies of war, and to follow 
the alternate revolutions of conquest. But we learn from a 
contemporary Greek to deplore the fate of many other pieces 
of sculpture, which were destroyed in wantonness, or even 
coined into brass money. 3 

The lawful emperor and his son had perished in the 
rebellion that gave occasion to this catastrophe; pm-mi™ of 
and there remained no right to interfere with that uisempt™. 
of conquest. But the Latins were a promiscuous multitude, 
and what their independent valor had earned was not to be 
transferred to a single master. Though the name of emperor 
seemed necessary for the government of Constantinople, the 
unity of despotic power was very foreign (o the principles 
and the interests of the crusaders. In their selfish schemes 
of aggrandizement they tore in pieces the Greek empire. 
One fourth only was allotted to the emperor, three eighths 
were the share of the republic of Venice, and the remainder 
was divided among the chiefs. Baldwin count of Flanders 
obtained the imperial title, with the feudal sovereignty over 
the mioor principalities. A monarchy thus dismembered had 
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little prospect of honor or durability. The Latin emperors 

tluui their predecessors ; their vassals rebelled against^ ver- 
eigns not more powerful limn themselves; the Bulgarians, a 
nation who, after being long formidable, hail been subdued by 
the imperial arras, and only recovered independence on the 
eve of the Latin conquest, insulted their capital ; tiie Greeks 
Th-arMk. v i ew ed lb em with silent haired, and hailed the 
dawning deliverance from the Asiatic Coast. On 
that side of the Bospl.orus the Latin usurpation 
was scarcely for a moment acknowledged ; Nice became the 
seat of a Greek dynasty, who reigned with honor as far as 
the Marauder ; and criis.-ing iiitn Klin ipe, aficr bavin;: >-=(alj- 
ld 1261 lished their dominion throughout Romania and 
other provinces, expelled the hist Latin emperors 
from Constantinople in lc-- than rixty years from its capture. 

During the reign of these Greeks at Nice they had for- 
tunately little to dread on the side of their former enemies, 
and were generally on terms of friendship with the Selju- 
kians of Iconium. That monarchy indeed had sufficient ob- 
jects of apprehension for itself. Their own example in 
ihtuIomot changing the upland plains of Tartary for the cul- 
Aubfayui* rivaled valleys of the souih was imitated in the 
K * ri ™ , " u '' thirteenth century by two successive hordes of 
northern barbarians. The Karismians, whose tents had 
been pitched on the lower Oxus and Caspian Sea, availed 
themselves of the decline of the Turkish power to establish 
their dominion in Persia, and menaced, though they did not 
overthrow, the kingdom of Iconium. A more tremendous 
storm ensued in the eruption of Moguls under the 
sons of Zingis Khan. From the farthest regions 
of Chinese Tartary issued a race more fierce and destitute of 
civilization than those who had preceded, whose numbers were 
told by hundreds of thousands, and whose only test of victory 
was devastation. All Asia, from the sea of China to the 
i.n isia. Euxine, wasted beneath the locusts of the north, 
i.n. 1S72. They annihilated the phantom of authority which 
still lingered with the name of klialif at Bagdad. They re- 
duced into dependence and finally subverted the Seljukian 
dynasties of Persia, Syria, and Iconium. The Turks of the 
latter kingdom betook themselves to the mountainous country, 
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where they formed several petty principalities, which sub- 
sisted by incursions into the territory of the Moguls or the 
Greeks. The chief of one of these, named Oth- 1 o 12M 
man, at the end of the thirteenth, century, pene- 
trated inlo Ihe province of Bithynia, from which his pos- 
terity were never withdrawn. 1 

The empire of Constantinople had never recovered the 
blow it received at the himd.s of the Latins. Most DocUD| 
of the islands in the Archipelago, and the provinces ataw "f°iijo 
of proper Greece from Thessaly southward, were JjjSg 
still possessed by those invaders. The wealth and 
naval power of the empire had passed into the hands of the 
maritime republics ; Venice, Genoa, Pisa, and Barcelona were 
enriched by a commerce which they carried on as independent 
states within the precincts of Constantinople, scarcely deign- 
ing la solicit the permission or recognize the supremacy of 
its master. In a great battle fought under the 
walls of the city between the Venetian and Gene- 
eae fleets, the weight of the Roman empire, in Gibbon's 
expression, was scarcely felt in the balance of these opulent 
and powerful republics. Eight galleys were the contribution 
of the emperor Cantacuzene to his Venetian allies ; and upon 
their defeat he submitted to the ignominy of excluding them 
forever from trading in his dominions. Meantime the re- 
mains of the empire in Asia were seized by the independent 
Turkish dynasties, of which the most illustrious, na 
that of the Ottomans, occupied the province of otiomane. 
Bithynia. Invited by a Byzantine faction into ** D ' 14aL 
Europe, about the middle of the fourteenth century, they 
fixed themselves in the neighborhood of the capital, and in 
the thirty years' reign of Amurath L subdued, with little re- 
sistance, tiie province of Romania and the small Christian 
kingdoms that had been formed on the lower Danube. Ba- 
jazet, the successor of Amurath, reduced the independent 
emirs of Anatolia to subjection, and, after long threatening 
Constantinople, invested it by sea and land. The Greeks 
called loudly upon their brethren of the West for ^ g ^ 
aid against the common enemy of Christendom ; 
but the flower of French chivalry had been slain or taken in 
the battle of Nicopolis in Bulgaria," where the king of Hun- 

I Do Oaten™. Hilt, dm Hans. t. tli. L ' The Hungertana fled in thin battle 
16; Olbton.c. 84. acd deterted their elites, according to 



180 



THE TARTARS OK MOGULS. 



Chat. VL 



gary, notwithstanding the heroism of these volunteers, waa 
entirely defeated by Bajazet. The emperor Manuel left hia 
capital with a faint hope of exciting the courts of Europe to 
some decided efforts hy personal representations of the danger; 
and, during his absence, Conslantinople was saved, not by a 

friend, indeed, but by a power more formidable to her ene- 
mies than lo herself. 

The loose masses of mankind, that, without laws, agricul 
me Tartan lure ' or ! ' K '''' dwellings, overspread the vast central 
or Morula regions of Asia, have, at various times, been im- 
DtTtmur. p e ]i yt [ by necessity of .subsidence, or througli the 
casual appearance of a commanding genius, upon the domain 
of culture and civilization. Two principal roads connect the 
nations of Tartar v with those of the west and south ; the one 
into Kurnpe along the sea of Azoph and northern coast of 
the Euxine; the other across the interval between the Buk- 
harian mountains and the Caspian into Persia. Four times 
at least within the period of authentic history the Scythian 
tribes have taken the former course and poured themselves, 
into Europe, but each wave was less effectual than the pre- 
ceding. The fiist nf these whs hi 1 lie ti,url h and iiflheeii- 



of the Goths and Huns together, when the 
fell to the ground, and the only boundary of barbarian con- 
quest was the Atlantic ocean upon the shores of Portugal. 
The second wave came on with the Hungarians in the tenth 
century, whose ravages extended as far as the southern prov- 
inces of France. A third attack was sustained from the 
Moguls under the children of Zingis at the same period as 
that which overwhelmed Persia. The Russian monarchy 
was destroyed in this invasion, and for two hundred years 
that great country lay prostrate under the yoke of the Tartars. 
As they advanced, Poland and Hungary gave liltle opposi 
tion; and the farthest nations of Europe were appalled by 
the tempest. But Germany was no longer as she had been 
in the anarchy of the tenth century ; the Moguls were un- 

frnpaUa^lhft defeat to the Tuhnm of toe from which Houcicaut <H eavrl by ths 

^ . .■ 1 . ', .ii ■■. in . i n ri l".' i n.'.M.jrn 

of Burgundy), who com minded the honor on that occasion than eurvtrcd to 
Fionch, waa made prisoner with othore pluugo hie country Into clril war nod lug 
of tho rojal blood, and ransomed at a name Into InJamj 
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used to resistance, and still less inclined to regular warfare ; 
they retired belbre tlie emperor Frederic XL, and the utmost 
points of their western invasion were the cities oi xn 1M5 
Lignitz in Silesia and Neustndl in Austria. In 
the fourth and last aggression of the Tartars their progress 
in Europe is hardly perceptible ; the Moguls of Timur's 
army coltld only boast the destruction of Azoph and the pil- 
lage of some Russian provinces. Timur, the sovereign of 
these Moguls and founder of their second dynasty, which has 
been more permanent and celebrated than that of Zingis, had 
been the prince of a small tribe in Transoxiana, between the 
Gihon and Sin-, the doubtful frontier of settled and pastoral 
nations. His own energy and the weakness of his neighbors 
are sufficient to explain the revolution he effected. Like 
former conquerors, Togrol Bek and Zingis, he chose the road 
through Persia; and, meeting little resistance from the dis- 
ordered governments of Asia, extended his empire on one 
side to the Syrian coast, while by successes still more re- 
nowned, though not belonging to this place, it reached on the 
other to the heart of Hindosran. In his old age the restless- 
ness of ambition impelled him against the Turks of Anatolia. 
Bujazet hastened from the sie^e of Constantinople to a more 
perilous contest: his defeat and captivity in the 
plains of Angora clouded for a time the Ottoman mj™t. 
crescent, and preserved the wreck of the Greek lwa ' 
empire for fifty years longer. 

The Moguls did not improve their victory; in the western 
parts of Asia, as in Hindostan, Timur was but a D„ lger0 f 
barbarian destroyer, though at Sainaivuinl a sov- Coujumti- 
ereign and a legislator. He gave up Anatolia to nopls ' 
the sons of Bajnzet ; but the unity of their power was broken ; 
and the Ottoman kingdom, like those which had preceded, 
experienced the evils of partition and mutual 'animosity. 
For about twenty years an opportunity was given to the 
Greeks of recovering pari of their losses ; but they were 
incapable of making the best use of this advantage, and, 
tiionjih they iviraincd po.-session of part of Romania, did not 
r.\iir|>ati> ;i friiii" Turkish colony that held the city of Galli- 
poli in the Chersonesus. When Amurath II., there- ^ D lm 
tore, reunited under his vigorous sceptre the Otto- 
man monarchy, Constantinople was exposed to another siege 
and 10 fresh losses. Her walls, however, repelled the enemy; 
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and during the reign of Arourath she had leisure lo repeat 
those signals of distress whieh the princes of Christendom 
refused to observe. The situation of Europe was, indeed, 
sufficiently inauspicious ; France, tlie original country of [lie 
crusades uml of chivalry, was involved in foreign ami domestic 
war ; while a schism, apparently interminable, rent the bosom 
of the Latin church and impaired lite efficiency of tlie only 
power that could unite and animate iis disciples in a religions 
war. Even when the Roman pontiffs were best disposed to 
rescue Constantinople from destruction, it was rather as 
masters than as allies that they would interfere; their ungen- 
erous bigotry, or rather pride, dictated the submission of her 
church ami (lie renunciation of Ii't favorite article of dis- 
tinctive faith. The Greeks yielded with reluctance and 
insincerity in the council of Florence; but soon rescinded 
their trcuty of union. Ugenins IV. procured a short diver- 
to i**4 B ' on on lHe s '^ e °^ Hungary; but after the un- 
fortunate battle of Warna the Hungarians were 
abundantly employed in self-defence. 

The two monarchies whieh have successively held their 
sent in the city of Constantino niay be contrasted in tbe cir- 
cumstances of their decline. In the present day we anticipate, 
with an assurance that none can deem extravagant, the ap- 
proaching subversion of the Ottoman power ; but the signs 
dt' internal weakness have not yet been continued by Ihe dis- 
memberment of provinces ; and tbe arch of dominion, tliat 
long since has seemed nodding to its fall and totters at every 
blast of tbe north, still rests upon the landmarks of ancient 
conquest, and spans the ample regions from Bagdad to Bel- 
grade. Far different were the events that preceded tbe disso- 
lution of the Greek empire. Every province was in turn 
subdued — every city opened her gates to the conqueror: the 
lafeu limbs were lopped off one by one; but the pulse 
still beat at the heart, and the majesty of the Ro- 
man name was ultimately confined to the walls of Constanti- 
nople. Before Mahomet II. planted bis cannon against liiem, 
he had completed every smaller conquest and deprived the 
expiring empire of every hope of succor or delay. It was 
necessary that Constantinople should fall ; but the magnani- 
mous resignation of her emperor bestows an honor upon bcr 
A.n lus faU wmc " her prosperity seldom earned. The 
long deferred but inevitable moment arrived; and 
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the last of the Caisars (I will not say of the Palieologi) folded 
round him the imperial mantle, and remembered the name 
which he represented in the dignity of heroic death. It is 
thus that the intellectual principle, when enfeebled by disease 
or age, is found to rally its energies in the presence of death, 
and pour the radiance of unclouded reason around the last 
struggles of dissolution. 

Though the fate of Constantinople had been protracted 
l^yim-l all reasonable expectation, the actun! intel- 
ligence operated like that of sudden calamity. [JJjjj'j " 
A sentiment of consternation, perhaps of self- n urop °' 
reproach, thrilled to the heart of Christendom. There 
seemed no longer anything to divert the Ottoman armies 
from Hungary ; and if Hungary should be subdued, it was 
evident that both Italy and the German empire were exposed 
to invasion. 1 A general union of Christian powers was re- 
quired to withstand this common enemy. But the popes, 
who had so often armed them against each other, wasted ihc-ir 
spiriiufii ami politii'iil i n n els in attempting to restore una- 
nimity. War was proclaimed against the Turks at the diet 
of Frankfort, in 1454; but no efforts were made to carry the 
menace into execution. No prince could have sat on the im- 
pi'Ha.1 ihrouc taoiT unfitted ibr J lie- emergency than Frederic 
HI. ; his mean spirit ami narrow capacity exposed him to the 
contempt of mankind — his avarice and duplicity ensured the 
hatred of Austria arid Hungary. During the papacy of Pius 
II., whose heart was thoroughly engaged in this legitimate 
cni'iulu. a more specious attempt was made by convening an 
European congress at Mantua. Almost all the sovereigns 
attended by their envoys ; it was concluded that 50,000 men- 
at-arms should be raised, and a tax levied tor three 
years of one tenth from the revenues of the clergy, A "' 
one thirtieth from those of the laity, and one twentieth from 
the capital of the Jews. 1 Pius engaged to head this arma- 

1 Sire'rlnettux Hung**, «I" macln iaponiliiiuj. Neither CbM-rra VT1. 

>!i -iliir Turds. :j.-.[in- rtikia i:c.jl:v H«: ■■!.:■[ 1':im|> i-f II n ri;ii mlj, wlio had 
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U.illus nuiirus n-iUiit. .Tin. Kilv. 11. lliniMilf in :i f.r:(i.-(k- )>ii|;i-iiiit at 

If:*. Til!- is |-irl. 1,1 a ,]i.<"!l|-.-.- niiiri. ,«n>:! .-if! it 111.- en |.t u n- or Cotnten 
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l:Li:i:n.jr... lii.-.: uiu.t uf avri 1 i 111: .. ]:n-ti-iuli-il .i ;.|.h-I i-i,-i"l - :if ill li-i' -n ffn:i 

1? mi inl.restiuK illuBtniliiiii uf the stute Biislnnd. ns iin excuse !i>r Binuiiuj: no 

1:1" Eur.'j.i- nri'S of lkv i I ug . r I- -:- L :■ r i ii.i.v-: i'-i I . 'T'li."l:lerin£ the fltuiitlOn 
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sil ui. 1464, has giren luge extracts upon the ciedultV of umuUnil 
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ment in person ; but when he appeared next year ill Ancona, 
the appointed plan; uf t-inlj;irk;i( ion. the princes had failed in 
all [heir promises of men and money, and he found only a 
headlong crowd of adventurers, destitute of every necessary, 
and expecting to he led and paid at the pope's expense. It 
u'iis not hy such a liody that .Mahomi'l could he expelled from 
Constantinople. If" the Christian sovereigns had given a 
steady and sincere coijpenu ion, the contest would still have 
I u .n in iii in uf liven arduous and uncertain. In the early cru-udes 
JsatotiM. t [, 0 superiority of arms, of skill, and even of dis- 
cipline, had been uniformly on the side of Europe. But the 
[>re>ent cheiiai.-lauees were lar from similar. An institnl ii.m, 
begun by the lirsl and perfected hy the second Auiurath, had 
given lo tlie Turkish armies what their enemies still wauled, 
miliuiry subordination and veteran experience. Aware, as it 
seems, of tho real superiority of Europeans in war, these 
sultans selected the stoutest youth- from iheir Bulgarian, Ser- 
vian, or Albanian captives, who were educated in habits of 
martial discipline, and formed into a regular force with the 
name of Janizaries. Alter conquest hud put an end to per- 
sonal captivity, a tax of every fifth nude child was raised 
upon the Christian population for the same purpose. The 
arm of Europe was thus turned upon herself; and the west- 
ern nations must have contended with troops of hereditary 
roljii-tiic.-s and intrepidity, whose emulous enthusiasm for the 
country that laid adopted them was controlled by habitual obe- 
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Yet forty years after the fall of Constantinople, at the epoch 
of diaries VIII.'s expedition into Italy, the just g^,.,,, of 
app roll ensions of European statesmen might have the Oitmu.u 
gradually subsided. Except the Morea, Negropout, n "" , '" ; '" i ' 
and a few other unimportant conquests, no real progress had 
been made by the Ottomans. Mahomet II. had been kept at 
buy by the Hungarians ; lie had been repulsed with some 
ignominy by tlie knights of St. John from the island of 
Rhodes. A petty chieftain defied this mighty conqueror for 
twenty years in the mountains of Epirus; and the pel-se- 
vering courage of bis desultory warfare with such trifling 
resources, and so little prospect of ultimate success, may 
ju.-tify the exaggerated admiration with which hi3 contem- 
poraries honored the name of Scanderbeg. Once only the 
crescent was displayed on the Calabrian coast; 
but the city of Otnmlo remained but a year in *'°' 
the possession of Mahomet. On his death a disputed suc- 
cession involved his children in civil war. Bajazet, the 
eldest, obtained the victory ; but his rival brother Zizim 
fled lo Rhodes, from whence he was removed to France, 
and afterwards to Rome. Apprehensions of this exiled 
prince seem to have dictated a pacific policy to the reigning 
sultan, whose character did not possess the usual energy of 
Ottoman sovereigns. 
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CHAPTER Vn. 

HISTORY OF ECCLESIASTICAL POWER DURING THE 
MIDDLE AGE 3. 



hlirrlAgh of Pric-iU — fllmonj — Bptaoopal Klecrloua — Imperial 

i- - Ki.LjIi-.iei, Jiivi-iL[iJri-H — (irogory VII. and 

_Ki £T uon by CUaptera — general fljitui flf 



Gregory VII. — Prngrusa of Papal Usu 
cant HI. — his Character and Schemes. 

Ax the irruption of the northern invaders into the Roman 
empire they found the clergy already endowed with extensive 
possessions. Besides the spontaneous oblations upon which 
w alth of '' le m ' n ' sl:er9 °f t ' le Christian church had origin- 
thoohunii ally subsisted, they had obtained, even under the 
•mslJe*' pagan emperors, by concealment or CO: 
for the Roman law did not permit i 
lands in mortmain — certain immovable estates, tl 
of which were applicable to their own maintenance and that 
of the poor. 1 These indeed were precarious and liable to 
confiscation in times of persecution. But it was among the 
first effects of the conversion of Constantino to give not only 
a security, but a legal sanction, to the territorial acquisitions 
of the church. The edict of Milan, in 313, recognizes the 
actual estates of ecclesiastical corporations. 2 Another, pub- 
lished in 321, grants to all the subjects of the empire the 
power of bequeathing their property to the church.' His 

1 Olannone, latoria di Napoli. 1. II. c. Hon: Tint a comparison of the Ihroa 

6: OiW.-OI), C. Li ... J,,; V. p.,, „,.,.„... . ,. J„„ |f , nj r „.;. 
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own liberality and that of his successors set an example 
which did not want imitators. Passing rapidly from a con- 
dition of distress and persecution to the summit of prosperity, 
the church degenerated as rapidly from her ancient purity, 
and forfeited the respect of future ages in the some propor- 
tion as she acquired the blind veneration of her own. Cov- 
L'tousiiess, especially, became almost a characteristic vice. 
Valcntinian L, in 370, prohibited the clergy from mwivin^ 
the bequests of women — a modification more discreditable 
than any general law could have been. And several of the 
fathers severely reprobate the prevailing avidity of their 
contemporaries.* 

The devotion of the conquering nations, as it was still Jess 
enlightened than that of the subjects of the empire, i ncnMe4 
so was it still more munificent. They left indeed 
the worship of Hesus and Taranis in their forests ; Ba ,enaaa - 
but they retained the elemenlary principles of that and of all 
barbarous idolatry, a superstitious reverence for the priesthood, 
a credulity that seemed to invite imposture, and a confidence 
in the efficacy of gifts to expiate offences. Of this temper it 
is undeniable that the ministers of religion, influenced prob- 
ably not so niiu'li by personal euvetmisness as by zeal for the 
interests of their order, took advantage. Many of the pecu- 
liar and prominent characteristics in the faith and discipline 
of those ages appear to have been either introduced or sedu- 
lously promoted tor the purposes of sordid fraud. To those 
purposes conspired the veneration for relics, the worship of 
images, the idolatry of saints and martyrs, the religious in- 
violability of sanctuaries, the consecration of cemeteries, but, 
above all, the doctrmr; of purgatory and masses for the relief 
of the dead. A creed thus contrived, operating upon the 
minds of barbarians, lavish though rapacious, and devout 
though dissolute, naturally caused a torrent of opulence to 
pour in upon tho church. Donations of land were contin- 
ually made to the bishops, and, in still more ample proportion, 
to the monastic foundations. These had not been very 
numerous in the West till the beginning of the sixth century, 
when Benedict established his celebrated rule. 2 A more 
remarkable show of piety, a more absolute seclusion from 

ubi sapm ; t. Pan!, r. 5. j.;nic DU-mits jot HUM. EcclfcrtMlique ; 
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Ilie world, forma more impressive nnd edifying, prayers and 
musses more constantly repeated, gave to the professed in 
these institutions an advantage, in public esteem, over the 
secular clergy. 

The ei'd-'siu-thvil hirnirdiy never received any territorial 
endowment by law, either under the liomun empire or the 
kingdoms erected upon its ruins. But the voluntary munifi- 
cence of princes, as well as their subjects, amply supplied the 
place of a more universal provision. Large private estates, 
or, as they were termed, patrimonies, not only within their 
own dioceses, but sometimes in distant countries, sustained 
the dignity of tin: principal .sees, and especially that of Rome. 1 
The French monarch* of the first dynasty, the Carlovingian 

fimiily ami [heir grral chu'.f, ( In; Saxon line of emperors, the 
king- of England and Leon, set Jiardly any hounds to their 
libti-iiliiy, as numerous charters still extant in diplomatic 
collections attest. Many churches possessed seven or eight 
thousand mansi ; ono with but two thousand passed for only 
indifferently rich. 1 But it must be remarked that many of 
these iliHinlions nie of lands uncultivated ami unappropriated. 
The monasteries acquired legitimate riches by the culture of 
these deserted tracts and by the prudent management of their 
revenues, which were less exposed to the ordinary means of 
dissipation than those of the laity. Their wealth, continually 
accumulated, enabled them to become the regular purchasers 
of landed estates, especially in the time of the crusades, 
when the fiefs of the nobility were constantly in the market 
for sale or mortgage. 4 

If the possessions of ecclesiastical communities had all 
Sometime! ueen as fairly earned, we could And nothing in 
improperly them to reprehend. But other sources of wealth 
M, °' roJ " were less pure, and they derived their wealth from 
many sources. Those who entered into a monastery threw 
frequently their whole estates into the common stock; and 
even the children of rich parents were expected to make a 
donation of land on assuming the cowl. Some gave their 
property to the church before entering on military expedi- 
tions; gifts were mode by some to take effect after their 
lives, and bequests by many in the terrors of dissolution. 

i St. mute, t. 1. p. SSI; Giionons, L 1 Hnratori, Dinsort. B5; 3>u 0>ngo, T. 
It. o. 12. En™. 
- Schmidt, t. ii. p. 206. * Hoaran, Essoi Bur leg Crolsndes, p, 

106 1 S C hmldt,t.lil.p.20a. 
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Even those legacies to charitable purposes, which the clergy 
could with more decency and speciousness recommend, and 
of which the administration was generally confined lo them, 
were frequently applied to their own benefit. 1 They failed 
□Ot, above all, to inculcate upon the wealthy sinner that no 
atonement could be so acceptable to Heaven aa liberal presents 
to iu earthly delegates.* To die without allotting a portion 
of worldly wealth to pious uses was accounted almost like 

s 1 1 i <■ i 1 1 ■ ■ , in- :i nrt'n~;ii of (In- 1:1-1- s;i(-i'iiin'iits ; and hence intes- 
tacy passed for a sort of fraud upon the church, which she 
punished by taking the administration of the deceased's effects 
into her own hands. This, however, was peculiar to England, 
and seems to have been the case there only from the reign of 
Henry III. lo that of Edward III., when the bishop took a 
portion of the intestate's personal estate tor the advantage of 
the church and poor, instcttd of di.-itribmiiig it ;ti lioujx his 
next of kin. 8 The canonical penances imposed upon repent- 
ant offenders, extravagantly severe in themselves, were com- 
muted for money or for immovable possessions — a fertile 
though scandalous source of monastic wealth, which the popes 
afterwards diverted into their own coffers by the usage of 
dispensations and indulgences. 1 The church lands enjoyed 
an immunity from taxes, though not in general from military 
service, when of a feudal tenure. 6 Bui their tenure was 
frequently in what was called frankalmoign, without any 
obligation of service. Hence it became a customary fraud 
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received the tithes, and apportioned them as he thought fir. 
A cujiilulury <jf Cb a riui liable, however, regulates their divisi hi 
iito three parts ; one for the bishop and his clergy, a second 
for the poor, and a third for the support of the fabric of the 
church.' Sume of the rural churches obtained by episcopal 
concessions the privilege uf baptism and burial, which were 
accompanied with a fixed share of tithes, and seem to imply 
the residence of a minister. The same privileges were grad- 
ually extended to the rest; and thus a complete parochial 
division was finally established. But this was hardly til 
case in England till near the time of the conquest. 1 

The slow and gradual manner in which parochial churches 
became independent appears to be of itself a sufficient an- 
swer to those who ascribe a great antiquity to the universal 
payment of tithes. There are, however, more direct proofs 
that this species of ectdesiaslical property was acquired not 
only by degrees but with considerable opposition. We fiud 
the payment of tithes first enjoined by the canons of a pro- 
vincial council in Frame near the end of the sixth eentnry. 
From the ninth to the end of the twelfth, or even later, it 
is continually eufbreod by similar authority.' Father Paul 
remarks thai most of the sermons pivuehed about the eighth 
century inculcate this as a duty, and even seem to place the 
summit of Christian perfection in its performance. 1 This 
reluctant submission of the people to a general and perma- 
nent tribute is perfectly consistent with the eagerness dis- 
played by them in accumulating voluntary durations upon the 
church. Charlemagne was the first who gave the confirmation 
of a civil statute to these r.rde.-ias'iral injunction:- ; no one at 
lea^t has, so far as I know, .adduced any earlier law for the 
payment of tithes than one of his capitularies. 1 But it would 
be precipitate to infer either that the practice had not already 
gained ground to a considerable extent, through the influence 
of ecclesiastical authority, or, on the other hand, that it became 

'Schmidt, t ii.p 206. Ibis seems to remarkable rashooss. attacked the cur- 
hsTebwo founded™ an ancient canon, rent opinion that Chnrlemugne Mt*b- 
F. Pull, c.I. llrhed tno i^iiritiori r-r tithi-i, an-.l 

'eoiii.T^i^-.ivi^.'.i^iniwrv.p.^. .1 
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universal in consequence of the commands of Charlemagne.. 1 
In the subsequent ages it win very common to appropriate 
tithes, wilich had originally been payable to the bishop, either 
towards the support of particular churches, or, according to 
the prevalent superstition, to monastic foundations. 1 These 
arbitrary consecrations, though the subject of compliiint, 
lasted, by a sort of prescriptive right of the landholder, till 
about the year 1200. It was nearly at the same time that 
the obligation of paying tithes, which had been originally 
coniined to those called predial, or the fruits of the earth, 
was extended, at least in theory, to every species of profit, 
and to the wages of every kind of labor." 

Tet there were many hindrances that thwarted the clergy 
Spoliation in tDeir "cq 11 '^ 1 ' 011 OI ' opulence, and a sort of reflux 
ot cLuiuh. that set sometimes very strongly against them. Id 
proiwtj. times ^ ha^arous violence nothing can thoroughly 
compensate for the inferiority of physical strength and 
prowess. The ecclesiastical history of the middle ages pre- 
sents one long contention of fraud against robbery ; of acqui- 
sitions made by the church through such means as I have 
described, and torn from her by lawless power. Those very 
men who in the hour of sickness and impending death 
ehowered the gifts of expiatory devotion upon her altars, had 
passed the sunshine of their lives in sacrilegious plunder. 
Notwithstanding the frequent instances of extreme reverence 
for religious institutions among the nobility, we should be 
deceived in supposing this to be their general character. 
Rapacity, not less insatiable than that of the abbots, was 
commonly united with a daring fierceness that the abbots 
could not resist. 4 In every country we find continual lamen- 
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tation over the plunder of ecclesiastical possessions. Charles 
Mattel is reproached with having given the first notorious 
example of such spoliation. It was not, however, commonly 
practised bv sovereigns. But the evil was not the less uni- 
versally felt. The parochial tithes especially, as the hand of 
robhery falls heaviest upon ihe weak, were exposed to unlaw- 
ful seizure. In the tenth and eleventh centuries nothing was 
more common than to see the revenues of benefices in the 
hands of lay impropriators, who employed curates at the 
cheapest rate ; an abuse that has never censed in the church. 1 
Several attempts were made to restore these tithes ; but even 
Gregory VII. did not venture to proceed in it; 2 and indeed 
il is highly probable that they might he held in some instances 
by a lawful title. 0 Sometimes the property of monasteries, 
was dilapidated by corrupt abbots, whose acts, however clan- 
destine and unlawful, it was not easy to revoke. And both 
the bishops and convents were obliged to invest powerful lay 
protectors, under die name of advocates, with considerable 
fiefs, as the price of their assistance against depredators. 
But these advocates became too often themselves the spoilers, 
and oppressed the helpless ecelcsiastics for whose defence 
they hail been engaged. 4 

If it had not been for these drawbacks, the clergy must, 
one would imagine, have almost acquired the exclusive 
property of the soil. They did enjoy, according to some 
authorities, nearly one half of England, and, I believe, a 
greater proportion in some countries of Europe. 6 They had 
reached, perhaps, their zenith in respect of territorial prop- 
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erty about the conclusion of the twelfth century." After that 
time the disposition to enrich the clergy by pious donations 
grew more languid, and was put under certain legal restraints, 
to which I shall hereafter advert ; but they became rather 
more secure from forcible usurpations. 

The acquisitions, of wealth by the church, were hardly so 
EmMm- remarkable, mid s^im-ly contributed so much to 
SSioo***" her greatness, as those innovations upon the ordi- 
nary course of jastice which tall under the head 
of ecclesiastical jurisdiction and immunity. It is hardly, 
perhaps, necessary to caution the reader that rights of terri- 
torial justice, ])o.^.;f.-i:ii by civlesiastics in virtue of their 
fiefs, are by no means included in this description. Episcopal 
jurisdiciion, properly hi railed, may he considered as depend- 
ing upon the choice of litigant parties, upon their condition, 
and upon the subject-matter of their differences. 

1. The arbitrative authority of ecclesiastical pastors, if not 
AtwiratiTo O0CTa l lv ' ln Christianity, grew up very early in the 
church, and was natural, or even necessary, to an 
insulated and persecuted society. 2 Acciistniucd to feel a strong 
aversion to the imperial tribunals, and even to consider a re- 
currence to them as hardly consistent with their profession, 
(he early Christians retained somewhat of a similar prejudice 
even after the establi aliment of their religion. The arbitra- 
tion of their bishops still seemed a less objectionable mode 
of settling differences. And this arbitrative jurisdiction was 
powerfully supported by a law of Constantino, which directed 
the civil magistrate to enforce the execution of episcopal 
awards. Another edict, ascribed to the same emperor, aad 
annexed to the Theodosian code, extended the jarisdiction of 
the bishops to all causes which either party chose to refer to 
it, even where they had already commenced in a secular 
court, azid declared the bishop's sentence not subject to appeal. 
This edict has clearly been proved to be a forgery. It is 
evident, by a novel of Valeutinian III., about 450, that the 
church had still no jurisdiction in questions of a temporal 

I The groat ngs or monutsriw In » 1 Corinth. V. 4. The- word £<0UUf- 
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nature, except by mean- of (tie joint reference of contending 
parties. Svimo expressions, indued, used by the emperor, 
seem intended In i-opres.- tlie spirit of encroachment upon the 
civil magistrates, which lisul probably begun to manifest il-i-lf. 
Charlemagne, indeed, in one of his capitularies, is said by 
some modem writers to have repeated all tie absurd and enor- 
mous pi.ivi.-iiiii- of i he spurious constitution in the Theodosian 
code. 1 liul this capitulary is erroneously ascribed to Charle- 
magne. It is oidy loimd in one of the tliree books subjoined 
by Benedict Levita to the four books of capitularies collected 
by AuaOgbliB ; these latter rehiting only to Charlemagne and 
Louis, but the. others coin pre he tiding many of later emperors 
and kings. And, what is of more importance, it seems ex- 
ceedingly doubtful whether this is any genuine capitulary at 
all. It is not referred to any prince by name, nor is it found 
in any other collection. Certain it is that we do not find the 
church, in her most arrogant temper, asserting the full privi- 
leges contained in this capitulary. 2 

2. If it was considered almost as a general obligation upon 
the primitive Chi'i.-lians lo decide their civil dis- C(KrI .|, B „ et 
pules by internal arbitration, much more would the ctcrsj in 
this be incumbent upon the clergy. The cations 
of several councils, in the fourth and fifth centuries, sentence 
a bishop or priest to deposition, who should bring any suit, 
civil or even criminal, before a secular magistrate. This 
must, it should appear, he confined lo causes " here the de- 
fendant was a clerk : since the ecclesiastical court had hith- 
erto no coercive jurisdiction over the laity. It was not so 
easy to induce laymen, in their suits against clerks, to prefer 
the episcopal tribunal. The emperors were not at all dis- 
posed to favor this species of encroachment till the reign of 
Justinian, who ordered civil suits again;! ecclesiastics to be 
carried only before the bishops. Yet this was accompanied 
by a provision that a party dissatisfied with the sentence 
might apply to the secular magistrate, not as an appellant, 
but a coordinate jurisdiction ; for if different judgments were 
given in the two courts, the prorc>s was ultimately referred 
to the emperor, 8 But the early Merovingian kings udopted 

1 Haluill r>pUularl», t. i. p, 9018. p. I. Himolrw do 1' Attain 4m In- 
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tlii? enelnsivo jurisdiction of tin- bishop nvi'r causes wherein 
clerks wot interested, without anv of tin! chock*; which Jus- 
tinian had provided. Many laws enacted during their reigns, 
and under Charlemagne, strictly prohibit ihe temporal mag- 
istrates ('rum entertaining complaints against the children of 
tlie church. 

This jurisdiction over the civil anises of clerks was not 
»mi criminal immediately attended with an equally exclusive 
•uiu. cognizance of criminal oll'dices imputed to them, 

wherein tin* state is so deeply interested, and the church could 
inflict so inudetpiate a punishment. Ju-liniuii appears to have 
reserved such ollcnccs for trial belorc tin' iiiiperiul magistrate, 
though with a material provision that the sentence against a 
clerk should not lie executed without the consent of the bishop 
or the final decision of the emperor. Thi! bishop is not ex- 
pressly invested with this controlling power by the laws of 
the Merovingians ; but they enact that he must be present at 
the trial of one of his clerks ; which probably was intended 
to declare, the necessity of his concurrence in the judgment. 
The episcopal order was indeed absolutely exempted from 
secular jurisdiction by Justinian; a privilege which it had 
vainly endeavored to establish under the earlier emperors. 
France permitted the same immunity ; Chilporic, one of the 
most arbitrary of her kings, did not venture to charge some 

of his bishops with treason, except belbre a council of their 
brethren. Finally, Charlemagne seems to have extended to 
the whole body of the clergy an absolute exemption from the 
judicial authority of she magistrate. 1 

3. The character of a cause, as well as of the parties en- 
ow g*" 0 ^' m ig nt bring it within the limit-; of eccle- 
n»ifcuin sia-tical jurisdiction. In all questions simply 
enlist. religious the church had an original right of 
decision ; in those of a temporal nature the civil magistrate 
had, by the imperial constitution, as exclusive an authority. 2 




Digitized B/ Google 



EcCLEa. Poweb. POLITICAL POWER OF CLERGY. 



147 



Later ages witnessed strange innovations in this respect, when 
tlur s pin: mil court- >i- u ]■]>!■([. j(i;itii-;ii-;[I pretences, almost 

the whole admini.-tnitiuti of justice. But these enc roach merits 
were not, I appro! c nil. very striking till the twelfth century; 
anil as about tlie same time measures, more or less vigorous 
and successful, begjin to be adopted in order to restrain them,. 
I shall defer this part of the subject for the present. 




pulous as to trespassing upon die province of the laity. 
Many provisions are found in the canons of national and even 
provincial councils which relate to the temporal constitution 
of the state. Thus one held at Calcluith (an unknown place 
in England), in 787, enacted that none but legitimate princes 
should be raised to the throne, and not such as were engen- 
dered in adultery or incest. But it is to be observed that, 
although this synod was strictly ecclesiastical, being sum- 
moned by the pope's legate, yet the kings of Mercia and 
Northumberland, with many of their nobles, confirmed the 
canons by their signature. As for the councils held under 
the Visigoth kings of Spain during the seventh eentury, it is 
not easy 10 determine whether they are to be considered as 
ecclesiastical or temporal assemblies. 1 No kingdom was so 
i Muiu, r«ri» de lu CoMu, (. 1, p. a. 
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thoroughly under the bondage of the hierarchy as Spain. 1 
The lir.-t dynasty of F ranee seem In have kept their national 
fnii wn lion, called the Field of March, more distinct i'roin 
merely ecclesiastical councils. 

The bishops acquired and retained a great part, of" their 
a-reiidency by ,'ivt'ry respectable instrument of power, intel- 
lectual superiority. As they alone were acquainted with the 
art of writing, they were naturally entrusted with politic!*! 
correspondence, and with Die framing of the laws. As they 
alone knew the elements of a few sciences, the education of 
royal families devolved upon them as a necessary duly. In 
the fall of Rome their influence itpon the barbarians wore 
down the asperities of conquest, and saved the provincials 
half the shock of that tremendous revolution. As captive 
Greece is said to have subdued her Roman conqueror, so 
Rome, in her own turn of servitude, east the fetters of a 
moral captivity upon the fierce invaders of the north. Chief- 
ly through tin: exertions of the bishops, whose ambition may- 
lie forgiven tor its effects, her religion, her language, in part 
even her laws, were transplanted into the courts of Paris 
and Toledo, which became a degree less barbarous by imi- 

Notwith standing, however, the great authority and pt'ivi- 
Supremacj leges of the church, it was decidedly subject to the 
or the jaw ; 8U p rumai; y of the crown, both during the continu- 
ance of the Western empire and allcr its subversion. The 
emperors convoked, rcgukii-d, and dissolved universal coun- 
cils; the kings of France and Spain exercised the same right 
over the synods of their national cliurid:' , .-. J The. O-irosiMih 
kings of Italy fixed by their edicts the limits within which 
matrimony was prohibited on account of consanguinity, and 
grained dispensations from them. 4 Though the Roman em- 
perors left episcopal elections to the clergy and people of 
the diocese, in which they were followed by the Ostrogoths 
and Lombards, yet they often interfered so far as to confirm a 

1 See InManreaof the temporal power to eitenimte the rojm] tapreiwry. lint 
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decision or to determine a contest. The kings of France 
went further, and seem to have invariably either nominated 
the bishops, or, what was nearly tantamount, recommended 
their own candidate to the electors. - 

But the sovereign who maintained with the greatest vigor 
his ecclesiastical supremacy was Charlemagne. 0,^1,11; 
Most of the capitularies of his reign relate to the of ctmrte- 
discipline of the church ; principally indeed taken m * gaSm 
from the ancient canons, but not the less receiving an addi- 
tional sanction from authority.' Some of his regtd.,( ii in-, 
which appear li> have been original, are such as men of high 
chu.vh prin 'ipie- would, even in modern liaic-. deem iui'tiug- 
ments of spiritual independence; that 110 h gend of doubtful 
aalhovitv should he read in the churches, hut only the canoni- 
cal honks, and that no saint should be honored whom the 
whole church did no! acknowledge. These were not pa-sed 
in a synod of bishops, hut enjoined by the sole authority of 
the emperor, who seems to have arrogated a legislative 
power over the church which he did not possess in tem- 
poral aflairs. Many of his other laws relating to the eccle- 
siastical constitution are enacted in a general council of the 
lay nobility as well as of prelates, and are so blended with 
those of a secular limine, that the two orders may appear to 
have equally consented to the whole. His talhor I'epin. in- 
deed, leti. a remarkable precedent in ;i council held in 744, 
where the Nicene laith is declared to be established, and 
even a particular heresy condemned, with the consent of the 
bishops and nobles. But whatever share we may imagine 
(lie laitv in general In have had in such jnairers. Charlemagne 
hiniseif did nut con-ider even theological decisions as beyond 
his province ; and, in more than one instance, manifested a 
determination not to surrender hi- min judgment, even in 
questions of that nature, to any ecclesiastical authority. 3 
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This part of Charlemagne's conduct is duly to be taken 
into the account hefbrc we censure Lis vast extension of 
e<vli"-iu-lte;i] ib'L.'1's. Nothing wu~ more remote froni his 
character ihau (he bigotry of those weak princes who have 
suffered ibe clergy to reign under their names. He acted 
upon a systematic plan oP government, conceived by his own 
eoinprehcn-ive genius but requiring Inu continual an applica- 
tion of similar talents for durable execution. It was tht 
error of a superior mind, zealous for religion and learning 
to believe that men dedicated to the functions of the one, and 
pos-es-ing what remained of the other, might, through strict 
rule* of discipline, enforced by the constant vigilance of the 
sovereign, become fit instruments to reform and civilize a 
barbarous empire. It was the error of a magnanimous spirit 
to judge loo favorably of human nature, and to presume 
thai great trusts would be fulfilled, and great benefits re- 
membered. 

It is highly probable, indeed, that an ambitions hierarchy 

did not endure without roluelance this imperial siipremuey 
of Charlemagne, though it was not expedient for them to 
Pretonaloni resist a prince so formidable, and from whom they 
h! "'Isi bad so much to expect. But their dissatisfaction 

,n, at a scheme of government incompatible with 

nniurjr. their own objects of perfect independence produced 
a violent recoil under Louis Ihe Debonair, who attempted to 
act the censor of ecclesiastical abuses with as much earnest- 
ness as his father, though with my inferior qualillcations for 
so delicate an undertaking. The bishops accordingly were 
among the chief instigators of thu.-e numerous revolts of his 
children which harrasseii this emperor. They set. upon one 
occasion, the first example of an usurpation which Was to be- 
come very dangerous to society — the deposition of sover- 
eigns by ecclesiastical authority. Louis, a prisoner in the 
hands of his enemies, had been intimidated enough to under- 
go a public penance ; and the bishops pretended that, accord- 
ing 10 a canon of the church, he was incapable of returning 

mliirh lm would not, for nevenil rsbi" scculnribua <M>Blt insurers, lei la 
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afterwards to a secular life or preserving the character of 
sovereignty. 1 Circumstances enabled him to retain the em- 
jiiru in dcliance. of this sentence; but the church had tasted 
tho pleasure of trampling upon crowned heads, and was 
eager to repeat the experiment. Under the disjointed and 
feeble administration of Lis posterity in their several king- 
drjtns, ill': bishops availed themselves of more than one op- 
]nn-[ unity It) exalt their temporal power. Those weak Car- 
lovingian princes, in tlieir mutual animosities, encouraged 
the pretensions of a common enemy. Thus Charles iha 
liiilil and Louis of Bavaria, having driven their brother 
Lothaire from his dominions, held an assembly of some 
bishops, who adjudged htm unworthy to reign, and, after 
exacting a promise from the two allied brothers to govern 
better than he hud done, permitted and commanded them to 
divide his territories. 5 At'icr eoneiii'ring in this unprecedent- 
ed encroachment, Charles the ISald had little right to com- 
plain when, some years afterwards, an a»embly of bishops 
declared himself to have forfeited his crown, released his 
subjects from their allegiance, and transferred his kingdom to 
Louis of Bavaria. But, in trurh, he did not pretend to deny 
the principle which he had contributed to maintain. Even 
in his own behalf he did not appeal to the rights of sove- 
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reign-, anil of the nation whom they represent. " No one," 
says tliis degenerate grandson of- Charlemagne, "ought to 
have degraded me from the throne to which I was consecrat- 
ed, until at least I had been heard and judged by the bishops, 
through whose ministry I was consecrated, who are called 
the thrones of God, in which God silteth, and by whom 
lie dispenses his judgments ; to whose paternal chastise- 
ment I was willing to submit, and do still submit my- 
»elf."» 

These passages are very remarkable, and afford n decisive 
proof that the power obtained by national churches, through 
the superstiliou- prejudices then received, and a. train of 
favorable circumstances, was as dangerous to civil govern- 
ment as the subsequent usurpations of the Roman pontiff, 
against which Proiesiant writers are apt too exclusively to 
direct their animadversions. Voltaire, 1 think, lias remarked 



of Aries, by which the bishops alone appear to have elevated 
him to the throne, without, anv concurrence of the nobility. 5 
But it is inconceivable thiit such could have really been the 
cjise ; and if the instrument is genuine, we must mi|]|hki' it 
to have been framed in order to countenance future preten- 
sions. For the clergy, by tlieir exclusive knowledge of 
Latin, had it in their power to mould the language of public 
documents for their own purposes; a circumstance which 
should be cautiously kept in mind when we peruse instru- 
ments drawn up during the dark ages. 

It was with an equal defiance of notorious truth that the 
bishop of Winchester, presiding as papal legale at au asscmby 
of the clergy in 1141, during' the civil war of Stephen and 
Matilda, asserted the r' 



appertain principally to that o 
unprecedented claim, raised 3Ial 

l&bmtJt, t. it. p. 217. fl 

- III -.: lu-il Acf. ni.,lfrt,DS. (. [I. p. 304. p 

' V.-L;ti::.t;, r. J L r.ci.i L. — lv" [Ili' I.rjil". ]i 

r;:~.n: :n,.j;.r: |.L[-<<- rliri A u^lim. . ml v 

l'.i.u,:- jll- |.. I:.!ii.i..jii ■ ;■! i:: lc.'ih > 



Eccma Power. RISE OF THE PAPAL POWER. 



153 



indeed, has lic'ii obsequious, beyond most oilier countries, (o 
the arrogance of lier hierarchy ; especially during Ihe Anglo- 
Saxon period, when the nation was sunk in ignorance and 
effeminate superstition. Every one knows the story of king 
Edwy in some form or other, though I believe it impo-silile. 
to Rseertnin the l-i'iil circumstances of that controverted anec- 
dote. 1 But, upon the supposition least favorable to the king, 
the behavior of Archbishop Odo and Dunstan was an intoler- 
able outrage of spiritual tyranny. 

Hut while the prelates of these nations, each within his 
respective sphere, were prosecuting their system 

church, to enthral both that and the temporal 



apo.tlus. as well &i the dignity of the imperial city. 3 A sort 
of general superintendence ™- admitted as an attribute of 
this primacy, .so that I lit! bishops of Rome were entitled, and 
indued bound, lo rcmunstrnle, when any error or irregularity 
came to their knowledge, especially in the western chui'cbcs, 
a greater part of which had been planted by thuin, and were 
connected, as it were by filiation, with the common capital of 
the Roman empire and of Christendom.* Various causes 
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had a tendency to prevent the bishops of Rome from aug- 
menting their authority in the East, and even to diminish 
that which they had occasionally excreted ; the institulion 
of patriarchs at Antioch, Alexandria, and after wards at Con- 
stantinople, willi extensive rights of jurisdiction ; the difl'er- 
ence of rituals and discipline ; but, above all, the many 
disgusts taken by the Greeks, which ultimately produced an 
irreparable schi.-in between the two churches in the ninth 
century. But within the pale of the Latin church every 
siicci-eding age enhanced die power and dignity of the 
Roman see. By the constitution of the church, such a[ least 
as it became in the fourth century, itd divisions being ar- 
ratiLW in conformity to tliosc of the empire, every province 
ought to have its metropolitan, and every vicariate its eeclesi- 
a-tical cxarcli or jiriinalr. Tin: l'i>liu|> of Hium: |>n.'siik'il. ill 
the latter capacity, over the Roman vicariate, comprehending 
southern Italy, and the three chief Mediterranean islands. 
But as it happened, none of the ten provinces forming this 
division had any melropolitan ; so that the popes exercised 
all metropolitical functions within them, such as the consecra- 
tion of bishops, the convocation of synods, the ultimate 
decision of appeals, and many other sorts of authority. 
These provinces are sometimes called the Roman patri- 
PntrUntfmte archate ; the bishops of Rome having always been 
of Bonn. reckoned one, generally indeed the lirst, of the 
pturinivhs. ; rai-h of whom was at the head of all the metro- 
politans within his limits, but without exercising those 
privileges which by the eccli'sinstical constitution appertained 
to the lalter. Though ilie Roman patriarchate, properly so 
called, was comparatively very small in extent, it gave its 
chief, for the reason mentioned, advantages in point of 
authority which the others did not possess. 1 

I may perhaps appear to have noiii cd ciirimi^aner-s inter- 
esting otdy to ecclesiastical scholars. But it is important to 
apprehend this distinction of the patriarchate from the 
primacy of Rome, because it was by extending the bounda- 
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ries of the former, and by applying the maxims 
ft ilminiH tafLtinn in the south of Italy to all the 
c:hun:hi-s, that she ac.c(!iii|ili-htil the first object of he 
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were not inclined to surrender their prerogatives ; and, upon 
the whole, the papal authority had made no decisive progress 
in France, or perhaps anywhere beyond Italy, till the pon- 
tificate of Gregory 1. 

This celebrated person was not distinguished hy learning, 
dreary I. winch ne affected to depreciate, nor by his literary 
in. performances, which the best critics consider aa 
m ~ M - below mediocrity, but by qualities more necessary 
for his purpose, intrepid ambition and unceasing activity. 
He maintained a perpetual correspondence with the emperors 
and their ministers, with the M>vereigns of the western king- 
doms, with all the hierarchy of the Catholic church ; employ- 
ing, as occasion dictated, the language of devotion, arrogance, 
or adulation. 1 Claims hitherto disputed, or half preferred, 

yielded to assertions confidently made by the authority which 
they most respected. Gregory dwelt more than his prede- 
cessors upon the power of ilic keys, exel naively, or at least 
principally, committed to St. IVlcr. which had been supposed 
in earlier times, as it is now by the Gallican Catholics, to be 
inherent in the general ln>dv oi' ljMe>ps, joint sltarers of one 
indivisible episcopacy. And thus tlte patriarchal rights, be- 
ing manifestly of mere eccle~iastic;d institution, were artfully 
confounded, or as it were merged, in the more paramount 
supremacy of the papal chair. From the time of Gregory 
the popes appear in a great measure to have thrown away 
that scat ibldi nix. ami relied in preference on the pious venera- 
tion of the people, and on the opportunities which might 
occur for enforcing their dominion with the pretence of divine 
authority. 5 
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But in effect the principles wliicli supported it were taking 
deeper root, ami inquiring .-itiviigili by oo-o.-ional though not 
very frequent exercise. Appeals to the pope were some- 
times made by prelates dissatisfied with a local sentence \ but 
his judgment of ro versa! v.-a- not nlwav-i executed, as we per- 
ceive by the instance of bishop Wilfrid. 1 National councils 
were still convoked by prince?, and canons enacted under 
their authority by the bishops who attended. Though the 
church of Lombnrdy was under great subjection during this 
period, yet those of France, and even of England, planted as 
the latter had been by Gregory, continued to preserve a 
tolerable measure of independence. 5 The first striking in- 
fringement of this was made through the influence of an 
Englishman, Winfrid, better known as St- Boniface, the 
Bi 5onic»ce ap 0!it l e °F Germany. Having undertaken the 
°" ' conversion of Thuringia, and other still heathen 
countries, he applied to the pope for a commission, and was 
consecrated bishop without any determinate see. Upon this 
occasion he took an oath of obedience, and became ever af- 
terwards a zealous upholder of the apostolical chair. His 
success in (he conversion of Germany was great, his reputa- 
tion eminent, which enabled him to effect a material revolu- 
tion in ecclesiastical government. Felagius II. had, about 
580, sent a pallium, or vest peculiar to metropolitans, to the 
bishop of Aries, perpetual vicar of the Roman see in Gaul.* 



the Sorj- of Wilfrid, which nellher Improbability In 'this, nsttfering* thn t 
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Gregory I, had made & similar present to other metropoli- 
tans. Hut it was never supposed that I hey were obliged to 

synod of the French and Gi-rinan bishops, held al syaai at 
Frankfort in 742, by Boniiic'e. a- of popr- r- > - - ^ - 

Zaehary. It was here enacted that, as a token of their wil- 
ling subjection to the see of Rome, all metropolitans should 
request the pallium at the bands of the pope, and obey his 
lawful command*. 1 This was construed by the popes to 
mean a promise of obedience b'-iiire receiving the pall, which 
was changed in after timers by Gregory VII. into an oath of 

This council of Frankfort claims a leading place as an 
epoch in the hislory of I lit; papacy. Several events ensued, 
chiefly of a political nature, which rapidly elevated that 

usurpation almost to its greatest height. Subjeels of the 
throne of Constantinople, the popes had not as yet interfered, 
unless by mere admonition, with the temporal magistrate. 
The first instance wherein the c ivil duties of a nation and 
the rights of a crown appear to have been submitted to his 
decision was in that famous reference as to the deposition of 
Childeric. It is impo—ililc to consider this in any other light 
than as a point of casuistry laid before the first religious 
judge in the church. Certainly, the Franks who raised the 
king of their choice upon their shields never dreamed that a 
foreign priest had conferred u[ion him the right of governing. 
Tet it was easy for succeeding advocates of Home to construe 
this transaction very favorably for its usurpation over the 
thrones of the earth.' 
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their by e^tabli-bing an n|.,H-llant jurist in., „f 

the Roman See in all causes, and by forbiddm- national 
councils to be holden without its consent. Every bishop, 
according to the decretals of Isidore, was amenable only to 
the iunnediale tribunal of the pope; hy which one of the 
most ancient rights of the provincial synod was abrogated. 
Every accused person might not only appeal from tin inferior 
sentence, hut remove an iiuliiii-hed process belbre the supreme 
pontiff. And the latter, instead of directing a revision of the 
jii-occcdings by the origiria! judges, might annul them hy his 
own authority ; a strain of jurisdiction beyond the canons of 
Sardica, but certainly warranted by the more recent practice 
of Rome. New sees were not to be erected, nor bishops 
translated from one see to another, nor their resignations 
accepted, without the sanction of the pope. They were still 
intlced to be con serrated by (lie metropolitan, but in the pope's 
name. It. lias been plausibly suspected that these decretals 
ivere forged by sonic bisimp, in jealousy or resentment; and 



J>>, l:vi. [),■ Anr-.,|iU lli-.'ii.-.i:,;,. V- 1: li P r : i.i;:,iti.: ::^L. :l d nit Jc- 

FteuiJ, Hist. Ecclfis. t. ix. „. :.<■>. -mi p. 1132, 



Eccles. Power. PAPAL ENCROACHMENTS. 



161 



their general reception may at least lie partly ascribed to 
such sr-iilhiieni?. The aivhl.ii.-kojv. ivere <;\ cc cdbijrly pov.-it- 
fill, and might often abuse their superiority over interior 
prelates ; but the whole episcopal aristocracy had abundant 
reason to lament their acquiescence in a system of which the 
met ro poli tans were but the earliest victims. Upon these spu- 
rious decretals ivas built ihu great fabric of papal supremacy 
over the different n.iii.xial rhurches ; a fabric which has stood 
after its finiinlatioii cnimlilcd beneath it ; for no one has pre- 
tended In deny, for the la.-t two centuries, that the impostura 
is tin) palpable lor any but the most ignorant ages to credit. 1 

The Gallican church made for some time a spirited though 
unavailing struggle against this rising despotism. 
Gregory IV., having come into Franco to abet the 
Hiildrrn of Louis the Debonair in their rebellion, ™ lb ° 



"If he comes here to excommunicate," 
depart hence excommunicated."" In 
of Charles the Bald a bold defender 



Appeals to the pope even by ordinary clerks had become 
common, and the provincial councils, hitherto the supreme 
spiritual tribunal, as well as legislature, were falling rapidly 
into decay. The frame of church government, which had 
lasted from the third or fourth century, was nearly dissolved; 
a refractory bishop was sure to invoke the supreme court of 
appeal, and generally met there with a more favorable judi- 
cature. Hincmar, a man equal in ambition, and almost in 
public estimation, to any pontiff, sometimes came off soccbbs- 
iully in his contentions with Rome.' But time is fatal to the 
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unanimity of coalitions ; the French hishops were accessible 
to superstitious prejudice, to corrupt influence, to mutual 
jealousy. Aliove all, they were conscious that a persuasion 
of the pope's omnipotence had taken lioitl of the laity. 
Though they complained loudly, and invoked, like patriots 
of a dying stale, name- mid principles of a freedom that was 
no more, they submitted almost in every iterance !o the con- 
tinual usurpations of the Holy See. One of those which 
most annoyed their aristocracy was the concession to monas- 
teries of exemption from episcopal authority. Tiiese had 
been very uncommon till about the eighth century, after 
which they were studiously multiplied, 1 It was naturally a 
favorite object with the abbot*; ;md sovereigns, in those ages 
of blind veneration tor idiiihw ic establishments, were pleased 
to see their own foundations rendered, as it would seem, more 
respectable by privileges of in dependence. The popes had 
a closer interest, in granting exemptions, which attached to 
them the regular clergy, and lowered the dignity of the 
bishops. In the eleventh and twelfth centuries whole orders 
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apt at a single stroke ; and the 
complaints, though it did not fail 
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: Metz, and confirm the 
this conduct of his am- 
bu-sudor-, lliu pope summons n counrM at Home, annul- (lit 
rcnlence. deposes the archbishops of Treves and Cologne, 
and directs the king to discard his mistress. After some 
shuffling on the part of Lothaiiv he }~ oxrommunicnted ; and, 
in a short time, we find birth the k i : i -_r and iiis prelates, \v];o 
had bi'^im with expressions of j ju ~> jji h ■ contempt towards 
tin: pope, suing humbly for absolution at tin: feet of Adrian 
II.. successor nf Nicolas, which was not granted without diffi- 
culty. In all its most impudent pretensions the Holy See lias 
attended to ih« circumstances of the time. Lothaire had 
powerful neighbors, the kings of France and Germany, ea^er 
to invade his dominions on the first intimation from Rome; 
while the real scandalousness of his behavior must have 
intimidated his conscience, and delisted his subjects. 

Excommunication, whatever opinions may be entertained 
as to its religious efficacy, was originally nothing Eirommuni- 
more in appearance than the exercise of a right rntionBi 
which every society claims, the expulsion of refractory mem- 
bers from its body. No direct temporal disadvantages attended 
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thU penally for several aijes ; lull as it was the most, severe of 
spiritual ensures, and tended to exclude the oljjs-ft of it not 
only from a participation in religious riles, but io a consider- 

nble degree from the intercourse of Christian society, it was 
used sparingly and upon tlic gravest occasions. Gradually, 
as tile church became more powerful and more imperious, 
excommunications were issued upon every provocation, rather 
as a weapon of ecclesiastical warfare than with any regard to 
its original intention. There was certainly some pretext for 
many of these censures, as the only means of defence within 
the reach of the clergy when their possessions were lawlessly 
violated. 1 Others were founded upon the necessity of en- 
forcing their contentious jurisdiction, which, while it was 
rapidly extending itself over almost nil persons and causes, 
had not acquired any proper coercive process. The spiritual 
courts in England, whose jurisdiction is so multifarious, and, 
in general, so little of a religious nature, had till lately no 
means even of compelling an appearance, much less of en- 
forcing a sentence, hut by excommunication. 2 Princes who 
te.U (lie iuitdiquaey of their own laws to secure olu'dieucfi 
cnlled in the assistance of mme IbrinidaUo s: met ions. Several 
capitularies of Charlemagne denounce the penalty of excom- 
muni, -aiion against incendiaries or deserters from the army. 
Charles the Bald procured similar censures against his re- 
volted vassals. Thus the boundary between temporal and 
spiritual offences grew every day less distinct ; and the clergy 



The civil magistrate ought undoubtedly to protect the just 
rights and lawful jurisdiction of the church. It is not so evi- 
dent that he should attach temporal penalties to her censures. 
Excommunication has never carried such a presumption of 
moral turpitude as to disable a man, upon any solid princi- 
ples, from the usual privileges of society. Superstition and 
tyranny, however, decided otherwise. The support due to 
church censures by temporal judges is vaguely deelun d in 
the capitularies of Pepin and Charlemagne. It became in 
later ages a more established principle in France and Eng- 





they discovered 



the secret of 



ig thei 



prison until he 
of St. Louis, his 
magistrate. 1 Tl 



impression on ordinary minds. They were to be shunned, 
like men infecled with leprosy, by their servants,, (be ir friends, 
and tbeir families. Two attendants only, if we may trust a 
current history, remained with Robert king of France, who, 
on account of an in-uvular inurnsjie, was put to this ban by 
Gregory V., and these threw all the meats which had passed 
his table into the fire. 3 Indeed the mere intercourse with a 
proscribed person incurred what was called the lesser ex- 
communication, or privation of the sacraments, and required 
penitence and absolution. In some places a bier was set 
before the door of an exeomrauuieated individual, and stones 
thrown at bis windows : a singular method of compelling his 
submission. 8 Everywhere the excommunicated were debarred 
of a regular sepulture, wliieli, though obviously a matter of 
police, has, through the superstition of consecrating burial- 
grounds, been treated as belonging to ecclesiastical control. 
Their carcasses were supposed to be incapable of corruption, 
which seems to have been thought a privilege unfit for those 
who had died in so irregular a manner.* 

But as excommunication, which attacked only one and 
perhaps a hardened sinner, was not always cfTica- 
eions. the church had recourse to a more compre- 
hensive punishment. For the offence of a nobleman ^hc 
put a county, for that of a prince his entire kingdom, under 
an interdict or suspension of religious duces. No stretch of 
her tyranny was perhaps -o outrageous as this. During an 
interdict the churches were closed, the bolls silent, the dead 
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un buried, no rile but Ihose of baptism i 
performed. Tlie penalty fell upon tin 
partttken nor could have prevented tl 
offence was often but tl private dispute, i 
a pope or bishop had been wounded. It 
beiure the time of Gregory VII., that 
them to him as their author ; instances it 
of an earlier date, and especially that wl 
above-mentioned excom muni cation of R< 
They were afterwards issued not unfre. 

This was the mainspring of the taLh , 
set in motion, the lever by which they moved the world. 
Ftom lite moment that these interdicts and excommunications 
had been tried the powers of the earth might be said to have 
existed only by sufferance. Nor was the validity of such 
denunciations supposed to depend upon their justice. The 
imposer indeed of an unjust excommunication was guilty of 
a sin ; but the party subjected to it had no remedy but sub- 
mission. He wlui disregards, such a sentence, says Beau- 
manoir, renders his pood cause bad. 5 And indeed, without 
annexing so much importance to the direct consequences of 
an ungrounded censure, it ii evident that the received theory 
of religion concerning the indispensable obligation and mys- 
terious efficacy of the rights of communion and confession 
must have induced scrupulous minds to make any temporal 
sacrifice rather than incur their privation. One is rather 
surprised at the in -Unices of failure than of success in the 
employment of the-e spiritual weapons against sovereigns or 
the laiiy in general. It was perhaps a fortunate circumstance 
for Europe that they were not introduced, upon & large scale, 
during the darkest ages of superstition. In the eighth or 
ninth centuries they would probably have met with a more 
implicit obedience. But after Gregory VII., as the spirit of 
ecclesiastical usurpation became more violent, there grew up 
by slow degrees an opposite feeling in the laity, which ripen- 
ed into an alienation of sentiment from the church, and a 
conviction of that sacred truth which superstition and soph- 
istry have endeavored to eradicate from the heart of man, 
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that no tyrannical government can be founded on a divine 



Excommunications liad very seldom, if ever, been lev- 
elled at the head of n sovereign before the instance ^ ^ 
of Lothaire. His inKiininioos submission and the h™^"™ 
general feebleness of tin; Carlovingian line pro- 0 '" 10 
duced a repetition of the menace at least, and in 
cases more evidently buyond ihe cognizance of a spiritual 
authority. "Upon the deal.li of thin Lull i;i ire, Ills undo Charles 
the Bald having possessed himself of Lorraine, to which the 
emperor Louis II. luid jitter pretentions, the pope Adrian 
II. warned him fo desist, declaring that any attempt upon 
that country would bring down the penalty of excommunica- 
tion. Sustained by the intrepidity of Hincmar, the king did 
not exhibit his usual pusillanimity, ;ind liie pope in this in- 
stance tailed of success. 1 But John VIII., the next occupier 
of the chair of St. Peter, carried his pretensions to a height 
which none of his predecessors had reached. The Carlovingian 
princes bad (brined an alliance against Boson, the usurper of 
the kingdom of Aries. Tim pope writes to Charles the Fal, 
" I have adopted ihe illustrious prince Boson as my son ; be 
content therefore with your own kingdom, for I Bhull instant- 
ly excommunicate all who attempt to injure my son." * In 
another letter to the same king, who had taken some prop- 
erty from a convent, lie enjoin* him to restore it within sixty 
days, and to certify by an envoy that be had obeyed the com- 
mand, eLse an exeniiinumiealion would immediately ensue, lo 
he followed by still severer cassation, if Ihe king should not 
repent upon the first punishment. 3 These expressions seem 
to intimate a sentence of deposilion from Ins throne, and thus 
anticipate by two hundred years the famous era of Gregory 
VII., at which we shall souji arrive. In some respects John 
VIIL even advanced pretensions heyond those of' Gregory, 
lie asserts very plainly a right of choosing tiie emperor, and 
may seem indirectly to have exercised it in the election of 
Charles the Bald, who bad not primogeniture in his favor. 4 
This prince, whose restless ambition was united with mean- 
ness as well as insincerity, consented to sign a capitulation, 
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m hig coronation at Rome, in favor of the pope and church, 
a precedent which was improved upon in subsequent ages.' 
Rome was now prepared to rivet her fetlers upon sovereigns, 
and at no period have the condition of society and the cir- 
cumstances of civil government been so favorable for her 
Thc|r ambition. But the consummation was still sus- 

dor^Dcmcj pended, and even her progress arrested, for more 
^J^ 1 " 11 than a hundred and fifty years. This dreary inter- 
val is filled up, in the annals of the papacy, by a 
series of revolutions and crimes. Six popes were deposed, 
two murdered, one mutilated. Frequently two or even tlirce 
competitors, among whom it is not always possible by any 
genuine critici-m to distlnpii-h the true -dicphcrd, drove each 
oilier alternately from the city. A few respectable names 
appear thinly Ni'altcred through (his darkness ; and some- 
times, perhaps, a pope who had inquired estimation by his 
private virtues may be distinguished \>y sonie cucriiachm''at 
on the rights of princes or the privileges of national churches. 
But in general the pontiffs of I hat age had neither leisure nor 
capacity to perfect, tin: great system of temporal supremacy, 
and looked rather to a vile profit from the sale of episcopal 
confirmations, or of exemptions to monasteries.* 

The corruption of the head extended naturally to all other 
Corruption members of the church. All writers concur in 
of morals, stigmatizing the dissoluteness and neglect of de- 
cency that prevailed among the clergy. Though several 
codes of ecclesiastical dt-eipiiue hud hecn compiled by par- 
ticular prelates, yet neither these nor the ancient canons 
were much regarded. The bishops, indeed. «v,'ho were to 
enforce them had most occasion to dread their severity. 
They were obtruded upon their sees, us the supreme pnntill's 

were upon that of Rome, by force or corruption. A child 
of five years old was made nrehbislmp of Rheims. The see 
of Narbonne was purchased for another at the age of ten.' 
By this relaxation of morals the priesthood began to lose its 
hold upon the prejudices of mankind. These ace uonri-hed 
chielly indeed by shining examples of piety and virtue, but 
also, in a superstitious age, by ascetic observances, by the Ihst- 

1 Seomldt, t. If. p. 193. d. 2T.2. It in almost general In tin 

'■1: Moihcim: rteir.-ii oi h:,w t.\-.\„.y.s ml,,!,,- («-,■,:(.■ 
d-Itnlia, pus- vmrsnlit. 111. p. HI). Kvcn die' pope. 

Brncdlet IX. Is "aid to Kiitp been only 
;ncdoc, t- 13. t*ul*iT, hut ttjle Una been doubted. 



Digitized by Google 



Eccleu. TowEii. NEGLECT OF CELIBACY. 



169 



ing and watching of monks and hermits, who have obviously 
so bud a lot in this life, that men are induced lu coiielndc that 
they must have secured a better reversion in futurity. The 
regular clergy accordingly, or monastic orders, who practised, 
at least apparently, the specious impostures of self-mortifica- 
tion, retained at all times a far greater portion of respect 
than ordinary priests, though degenerated themselves, as was 
admitted, from tlifir la'imiiive ;-trictneSs. 

Two crimes, of at least violations of ecclesiastical law, had 
become almost universal in (lie eleventh century, NEgl(cto( 
and excited general indignation — [lie marriage or '.li- raw-, r.r 
concubinage of priests, and the sale of benefices. ™ lcy ' 
By an effect of lb osc prejudices in lavor of austerity to which 
I have just alluded, celiku-y liad lieen, from very early times, 
enjoined as an obligation upon the clergy. It was perhaps 
permitted that those, already married tor the lii'.-t time, and to 
a virgin, nligiil I'lif-ivi- i>rd: nation ; and this, nf'UT prevni ling 
for :l length of time in tin- Greek eliureli, was sanctioned by 

the council of Trullo in 69 1, 1 and has ever since coiuiuued 
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one of the distinguishing features of its discipline. The 

Latin rhnrch, however, liiil not. receive those canons, and has 
uniformly persevered in excluding : In: three orders of priests, 
deacons nni.1 subdeacons, not only from contracting matri- 
mony, but from cohabiting with wive.-; espoused before their 
ordination. The prohibition, however, during some ages ex- 
isted only in the letter of her canons. In every country the 
secular or parochial clergy kept women in llieir houses, upon 
more or less acknowledged terms of intercourse, by a conni- 
vance of their ecclesiastical superiors, which almost amounted 
to a positive 'iili-ral ion. The sons of prio-ts. wen- capable of 
inheriting bj i be law of France and also of Cnslile. 1 Some 
vigorous efforts had been made in England by Danstan, with 
the assistance of King Edgar, to dispossess the married 
canons, if not the parochial elergy, of their benefices; but 
the abuse, if such it is to be considered, made incessant prog- 
ress, till the middle of the eleventh century. There was 

certainly mneb reason fur tile rulers of the church to restore 

this part of their discipline, since it is by cutting off her 

members from the charities of domestic life that she secures 
their entire affection to her cause, and venders them, like 
veteran soldiers, independent of every feeling but that of 

fidelity to their commander and regard to the interests of 

their body. Leo IX. accordingly, one of the first pontiffs 
who retrieved the honor of the apostolic chair, after its long 
period of ignominy, began in good earnest the. difficult work 
of enforcing celibacy among the clergy. 1 His successors 
never lost sight of this essential point of discipline. It was 
a struggle against ;be natural rights and strongest affections 
of mankind, which lasted for several ages, and succeeded 
only by the toleration of greater evils than those it was in- 
tended to remove. Tin: laity, in general, took part against 
the married priests, who were reduced to infamy and want, 
or obliged (o renounce their dearest connections. In many 
parts ol' Germany no inbiislers were left to perform divine 
services. 3 But perhaps there was no country where the 
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But the hie rare] iv never relaxed in their efforts; and all (he 
councils, L'eniTal i>i' provincial, ill' (In. 1 Iwclt'ih i'i.'ii;iirv, utter 
denunciations against concubinary priests. 1 After that age 
we do not find them so frequently mentioned ; and the abuse 
hv decrees, though mil suppressed, was reduced within limits 
at which tin: church might connive. 

Simony, or the corrupt purchase of spiritual benefices, wna 
the second charuct eristic reproach of the clergy in 
nM " 1 ' the eleventh century. The measures taken to re- 
press it deserve particular consideration, as they pnniuced 
effects of the highe-t uupiirsanre in the history of [lie middle 
Episcopii ages. According to tlie primitive custom of the 
Biwiioim. church, an episcopal vacancy was filled up by 
election of the clergy and people belonging to the city or dio- 
cese. The subject of their choice win, alter the establish- 
ment of the federate or provincial system, to be upproved or 
rejected by tlie metropolitan and his suffragans ; and, if ap- 
proved, he was consecrated by them. 5 It is probable that, in 
almost every case, (he clergy took a leading part in the selec- 
tion of their bishops ; but the consent of the laity was abso- 
lutely necessary to render it valid. 3 They were, however, 
by degrees, excluded from any real participation, tirst in the 
Greek, and finally in the western church. But this was not 
effected till pretty bite times; the people fully preserved their 
elective rights at Milan in the eleventh century, and traces 
of their concurrence may be found both in France and Ger- 
many in the next age. 4 




Digitized by Google 



Eccles. Foweh. INVESTITURES . 173 

It docs not appear that the early Christian emperors inter- 
posed with the freedom of choice any further than to make 
their own confirmation necessary in the great patriarchal 
sees, such as Rome mid Uoiistn Eitlncj] )lf which were frequent- 
ly the objects oi'violunt. cumpciiiion, ami to decide in contro- 
verted elections. 1 The Gothic and Lombard kings of Italy 
followed the same line of conduct. 1 But in llie French mon- 
archy a mure extensive authority was assumed by the sover- 
eign. Though the practice was subject to some variation, it 
may he said generally that llie Merovingian kings, the line 
of Charlemagne, and the German emperors of the house of 
Saxony, conferred bishopries either by direct nomination, or, 
as was mure regular, by recommendatory letters !o the elec- 
tors.' In England also, before the conquest, bi.-hops were ap- 
pointed in the witenagemot ; and even in the reign of 
"William it is said that Lanfhinc was raised to the see of 
Canterbury by consent of parliament. 4 But, independently 
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usual in feudal institutions, to have put the ring and crozier 
into the hands of the newly consecrated bishop. And this 
continued for more than two centuries afterwards without ex- 
citing any scandal or resistance. 1 

The church has undoubtedly surrendered part of her 
independence in return tin- ample endowments and temporal 
power; nor could any claim be more reasonable than that of 
i'eitdal superiors to grant the investiture of dependent tiefs. 
But the fairest right may he sullied by abuse ; and the 
sovereigns, the lay patrons, the prelates of the tenth and 
eleventh centuries, made their powers of nomination and 
investiture subservient to I he grossest rapacity." According 
to the ancient canons, a benrlice was avoided by any siinoni- 
aeal payment or stipulation. If these were to be eniorecd, 
the church must almost be cleared of its ministers. Either 
through bribery in places where elections still prevailed, or 
through corrupt agreements with princes, or at least cus- 
tomary presents to their wives and ministers, a large propor- 
tion of the bishops had no valid tenure in their sees. The 
case was perhaps worse with inferior clerks; in the church 
of Milan, which was notorious for this corruption, not a single 
ecclesiastic could stand the test, the archbishop exacting a 
price for the collation of every benefice. 8 
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and even before ihat event hud investigated, a."; supreme 
chief, some accusations preferred against tin: pope Leo III. 
No vacancy of the papacy look place alter Charlemagne 
became emperor; .and it must be routined that, in tin: firs! 
which happened under Louis the Debonair, Stephen IV. was 
consecrated in haste without that prince'.- approbation. 1 lint 
Gregory IV., his successor, waited till his election had been 
confirmed; and upon the whole the Carlovingian emperors, 
though less uniformly than their predecessor-, retained that 
mark of sovereign v." lint during tin.' di.-ord'fly state of 
Italy which followed the last reigns of Charlemagne's pos- 
terity, while the sovereignly and even the name of an 
emperor were in abeyance, the supreme dignity of Christen- 
dom was conferred only by the factious rabble: of ils capital. 
Otbo the Great, in receiving the imperial crown, look upon 
him the prerogatives of Charlemagne. There is even extant 
a decree of Leo VIII., which grants to him and his successors 
the right of naming future popes. But the authenticity of 
this instrument is denied by the Italians. 3 It does not appeur 
that the Saxon emperors went to such a length as nomination, 
except in one instance (that of Gregory V. in 990) ; but 
they sometimes, not uniformly, confirmed, the election of a 
pope, according lo ancient custom. An explicit right of 
nomination, was, however, conceded to the emperor Henry 
III. in 1047, as the only means of rescuing the Roman 
church from the disgrace and depravity into which it had 
fallen. Henry appointed two or three very good popes ; 
acting in this against the warnings of a selli-h policy, a- latal 
experience soon proved to his family. 4 

This high prerogative was perhaps not designed to extend 
beyond Henry himself. But oven if it had been tran-mi-.-ihlc 
to Ills successors, the infancy of his son Henry IV., and the 
fictions of that minority, precluded the possibility of its exer- 
cise. Nicolas II., in 11)50, published a decree which restored 
the right of election to the Romans, but with a Deenmof 
remarkable variation from the original form. The Nlcolu n - 
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pope was to be presented for confirmation lo Henry, "now 
king, and hereafter io become emperor," and to such of his 
succors as should pcr-onallv obiaii. that privilege. 1 This 
decree is the foundation of that celebrated mode of election 
in a conclave of cardinals which has ever since determined 
the headship of the church. It was intended not only to 
exclude the citizens, who had indeed justly forfeited their 
primitive right, but as far as possible io prepare the way for 
an absolute emancipation of the papacy from the imperial 
control ; reserving only a precarious anil personal concession 
io the emperors instead of llieir ancient legal prerogative 
of confirmation. 

The real author of this decree, and of all other vigorous 
(!r, „-i>:> vii. measures adopted by the popes of that age, whether 
i.B.1078. f or tile aisert ; 0I i 0 |- their independence or the 
resolution of discipline, was IliUlebrand, archdeacon of the 
church of Rome, by far the most conspicuous person of the 
eleventh century. Acquiring by his e.v' ranni: u:irv i; iialitie-* 
an unbounded ascendency over the Italian clergy, they re- 
garded liim as their chosen leader and the hope of their 
common cause. He had been empowered singly to nominate 
a pope on the part of the. Romans after the death of Leo IX., 
and compelled Ilenrv 111. in aetjitii-see In his choice of Victor 
II.* No man could proceed more fearlessly towards his 
object than Hildcbrand, nor with less attention to conscien- 
tious impediments. Though tiie decree of Nicolas II., his 
own work, had expressly reserved the right of confirmation 
of the young king of Germany, yet on the death of that pope 
Hildehrand procured the election and consecration of Alex- 
ander II. without waiting for any authority. 8 During this 
pontificate he was considered as something greater than the 
pope, who acted entirely by his counsels. On Alexander's 
decease Hildehrand, long since the real head of the church, 

■ St. M»re, t. til. p. 278. The Aral necMMTj for » pope'e election. Liibe, 
■anon of Ibethtrd Inluranconiicll mil™ Concilia, t. i. p. 1608. 
Uu consent Bl two tlitrda of the college ' St. Marc. p. 07. 

• ■ Id. p. 306. 
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was raised with enthusiasm to its chief dignity, and assumed 
the name of Gregory VII. 

Notwithstanding the late precedent at the election of Alex- 
ander II., it appears that Gregory did not yet uj, iatIm 
consider his plans sufficiently mature to throw off ^ a "JJ* 
the yoke altogether, hut declined to receive conse- taT? 
cration until lie hail obtained the consent of the king of 
Germany. 1 This moderation was not of long continuance. 
J.'iii. r situation of G'-'naaKy s[itclily atforuVd Li:n an o|ipurlu- 
nity of displaying his ambitious views. Henry IV., through 
a very bad education, was arbitrary and dissolute ; the 
Saxons were engaged in a desperate rebellion ; and secret 
disaffection had spread among the princes to an extent of 
which the pope was much better aware than the king. 3 He 
begiiu by excommunicating some of Henry's ministers on 
pretence of simony, and made it a ground of remonstrance 
that they were not instantly dismissed. His next step was to 
publi-h a decree, or rather to renew one of Alexander II., 
ngainst lay invcni it urea.' The abolition of these was a fa- 
vorite object of Gregory, and formed an essential part of his 
general scheme for emancipating the spiritual and subjugating 
the temporal power. The ring and crosier, it was asserted 
by the papal advocates, were the emblems of that power 
which no monarch could bestow ; but even if a less offensive, 
symbol were adopted in investitures, the dignity ot' th*- : church 
was lowered, and her purity contaminated, when her highest 
ministers were compelled to solicit the patronage or the 
approbation of laymen. Though the estates of bishops 
might, strictly, be of temporal right, yet, as they had been 
inseparably annexed to their spiritual office, it became just 
(hat what was first in dignity and importance should carry 
with it those accessory parts. And this was more nectary 
than in former times on account of the notorious traffic which 
sovereigns made of their usurped nomination to benefice, so 
that scarcely any prelate sat by their favor whose possession 
was not invalidated by simony. 

The contest about investitures, though begun by Gregory 
VII., did not occupy a very prominent place during his pon 
tificate ; its interest being suspended by other more extraordi- 

1 8t. BUS, p. 663. He acted, howe»M, ' Schmidt : St. Mara. These two «™ 

u pope, corresponding Ld that character my prlnclpaf authorities for the contest 

with bi"hops of all countries, from the between the churcti awl the empire, 

toy of his election, p. 664. » • St. Marc, t. 111. p. SIO. 
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nary and important dissensions between the church and em- 
pire. The pope, after tampering sunn.' time with the dis- 
affected party in Germany, summoned Henry to appear at 
Home and vindicate, himself from the charges alleged by his 
subjects. Such an outrage naturally fxa-pi-iated a young 
and passionate monarch. Assembling a number of bishops 
and other vassals at Worms, he procured a sentence that 
Gregory should no longer he obeyed as lawful pope. But 
the time was past for those arbitrary encroachments, or at 
least high prerogatives, of former emperors. The relations 
of dependency between church and state were now about to 
be reversed. Gregory bad no sooner received accounts of 
the proceedings at Worms than lie summoned a council in 
the Lateran palace, and by a solemn sentence not only ex 
communicated Henry, but deprived him of the kingdoms of 
Germany and Italy, relea-ing Ills subjects from their alle- 
giance, and forbidding them to obey him as sovereign, Tims 
Gregory VII. obtained the glory of leaving all his predeces- 
sors behind, and astonishing mankind by an act of audacity 
and ambition which the most emulous of his successors could 
hardly surpass. 1 

The first impulses of Henry's mind on hearing this denun- 
ciation were indignation and resentment. But, like other in- 
experienced and misguided sovereigns, he had formed an 
erroneous calculation of his own resources, A conspiracy, 
long prepared, of which the dukes of Muabia and Carinthia 
were the chiefs, began to manifest itself. Some were alicn- 



1 The H'llteneo of Oreffiry VH. apnlnflt 
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tiled by his vices, mid others jealous of bis fhuily. The re- 
bellions Suxuiin took courage ; [he bishops, intimidated by ex- 
communications withdrew from hissidc; and he sudecnlv 
loam] J a i ei j.-it ■ Ef ' ahno.-t in-nlated in the midst of his dominions. 
In this desertion be had recourse, through panic, to a miser- 
able expedient. He crossed the Alps with the avowed de- 

>>rininHiK-n ■ ■[ ".l.ni i.n.l ■»<*[, ir-£ nl — I Iirm iln 

[rape. Gregory ;it (Janossn, a fortress near Reggio, be- 
longing to his faithful adherent the countess Matilda. It was 
in a winter of unusual severity. The emperor i-1)ilOT7 . 
was admitted, without his guards, into an outer 
court of the castle, and three successive days remained from 
in 11 ruing till <.'V(.-niiig in a woollen shirt and with naked feet; 
while. Gregory, -hot up with the countess, refused to admit 
him to his presence. On the fourth day he obtained absolu- 
tion ; but only upon condition of appearing on it certain day 
to learn the pope's decision whether or no he .should be re-' 
stored to his kingdom, until which time he promised not to 
assume the ensigns of royalty. 

This base humiliation, instead of conciliating Henry's ad- 
versaries, forfeited the attachment of his friends. In his con- 
test with the pope he had found a zealous support in the prin- 
cipal Lombard cities, among whom the married and simonia- 
cul clergy had great influence. 1 Indignant at Ids submission 
to Gregory, whom they affected to consider as an usurper of 
tin- papal chair, they now closed their gates against the em- 
peror, and spoke openly of deposing him. In this singular po- 
sition between opposite dangers, Henry retrod his lute steps, 
:md broke otf his treaty with lite pope ; preferring, if he must 
fall, to tali as the dctender rather than the betrayer of his im- 
perial rights. The rebellious princes of Germany chose an- 
other king, Itodolph duke of Sunbia, on whom Gregory, after 
some delay, bestowed the crown, with a Latin verse import- 
ing that it was given by virtue of the origi 
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Of St. Peter. 1 But tlie success of this pontiff in Lis imme- 
diate designs was not answerable to his intrepidity. Henry 
both subdued the Gcrmiui rebellion and curried on the war 
with so much vigor, or rather 60 little resistance in, Italy, 
thnt he was crowned in Rome by the antipope Guibi-rl, 
whom lie had raised in a council of his partisans to the gov- 
ernment of the church instead of Gregory. The latter luund 
an asylum under the protection of Roger Guiscard, at Sa- 
Kipute lerno, where he died an exile. His mantle, how- 
nStltuM. 0Ter ' descended upon his successors, especially 
u ' Urban II. and Paschal II., who strenuously per- 
severed in the great contest for ecclesiastieal independeiiee ; 
the former with a spirit and policy worthy of Gregory VII., 
the latter with steady but disinterested prejudice. 2 They 
raised u[i enemies against Henry IV. out of tlic bosom of his 
family, instigating the ambition of two of his sons succcssivc- 
' ly, Conrad and Henry, to mingle in the revolts of Germany. 
But Rome, under whoso auspices the latter had not scrupled 
to engage in an almost parricidal rebellion, was soon disap- 
pointed by his unexpected tenaciousness of that obnoxious 
prerogative which had occasioned so much of his lather's 
misery. He steadily refused to part with the right of inves- 
titure ; and the empire was still committed in open hostility 
with the church for fifteen years of his reign. But Henry 
V. being stronger in the support of his German vassals than 
his father had been, none of the popes with whom he was 
engaged had the boldness to repeat tlie measures of Gregory 
Compro- VII. At length, each party grown weary of this 
M^wdit ""'nous contention, a treaty was agreed upon be- 
ct Ctiiittu, [ween the emperor and Calixtus II. which put an 
*.d. 1129. en( j ^ compromise to the question of ecclesiastical 
investitures. By this compact the emperor resigned forever 
all pretence to invest bishops by the ring and crosier, and 
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recognized the liberty of elections. But in return it was 
agreed that elections should be made in bis presence or that 
of bis officers, and that the new bishop should receive his 
temporalities from the emperor by the sceptre. 1 

Both parties in the concordat at Worms receded from so 
much of their pretensions, that we might almost hesitate lo 
determine which is lo be considered as victorious. On the 
one hand, in restoring I he freedom of episcopal elections the 
. emperors lost a prerogative of very long stjuitlin^r, and almost 
necessary to the maintenance of authority over not the least 
turbulent part of their subjects. And though the form of in- 
vestiture by the ring and crosier seemed in itself of no im- 
portance, yet it had been in effect a collateral security 
against the election of obnoxious persons. For the emperors 
detaining this necessary part of the pontificals until they 
should eonl'ei' investiture, prevented n hnsty conseernlion of 
the new bishop, after which, the vacancy being legally filled, 
it would not be decent for them to withhold the temporali- 
ties. But then, on the other hand, they preserved by the 
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view, appear to have relinquished the principal object of 

The emperors were not the only sovereigns whose practice 
of investiture excited lln' hostility of Home, although they 
sustained the principal brunt, of the war. A similar contest 
broke out under the | nmtilicuii' of Paschal II. with Henry I. 
of England ; for the circumstances of which, as they contain 
nothing peculiar, I refer to our own historians. It is remark- 
able that it ended in a compromise not unlike that adjusted 

while the |>ope eon^eiitcd that the bishop should do homage 
for his temporalities. This was evict ly tin.' custom of France, 
where an investiture by the ring and crosier is said not to 
have prevailed; a and it answered the main end of sovereigns 
by keeping tip tin 1 lemlnl ilc]u liili in v nf n-desiastieal estates. 
But the kings of Ga.st.ile were more fortunate than the rest; 
discreetly yielding to the pride of Rome, they obtained what 
was essential to their own authority, and have always pos- 
sessed, by the concession of Urban 11., an absolute privilege 
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of nomination fo bishoprics in their dominions. 1 An early 
evidence of that indifference of tlie popes towards the real 
independence of national churches to which subsequent ages 
were to lend abundant confirmation. 

When the emperors had surrendered (heir pretensions to 
interfere in episcopal elections, the primitive mode In[n(4u[ . ( | oa 
of collecting the sulTrages of clergy and laity in of cnpltulu 
coniiinciiou, or at least of the clergy with the dect """' 
lahv's assent and ratification, ought naturally ioa:tve revived. 
But in the twelfth century neither the people, nor even the 
general body of the diocesan clergy, were considered as 
worthy to exercise, this lim.'tion. Jt somi devolved altogether 
upon the chapters of cathedral churches.* The original of 
these may be traced very high. In the earliest ages we find 
a college of presbytery consisting of the priests and deacons, 
assistants as a council of advice, ur even a kind of parliament. 
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families to obtain canonries for their younger children, as the 
surest road to ecclesiastical honors and opulence. Contrary, 
therefore, to the general policy of the church, persons of 
inferior birth have been rigidly excluded from these founda- 
tions. 1 

The object of Gregory VII, in attempting to redress those 
Gituni more flagrant abuses which (or two centuries had 
conductor deformed the face of the Latin church, is not 
G"p>ryvn. incapable, perhaps, of vindication, though no suf- 
ficient apology can h« offered Tor the means he employed. 
But the disinterested love of reformation, to which candor 
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feudal suzerain, and the legal principles of thai age were 
dexterously applied to rivet more forcibly the fetters of 
superstition. 1 

While temporal sovereigns were opposing so inadequate a 
resistance to a system of usurpation contrary to all precedent 
and to the common principles of society, it was not to be ex- 
pected that national churches should persevere in opposing 
pretensions for which several ages had paved the way. 
Gregory VII. completed the destruction of their liberties. 
The principles contained in the decretals of Isidore, hostile 
as they were to ecclesiastical independence, were set aside 
as insufficient to establish the absolute monarchy of Rome. 
By a constitution of Alexander II., during whose pontificate 
Hildebrand himself was deemed the effectual pope, no bishop 
ii: tin; catholic church was permitted to exercise his functions, 
until he had received the confirmation of the Holy See : 1 a 
provision of importance, throuirh which, bevond jj jri 

any other means, Rome has sustained, and still sustains, her 
temporal influence, as well as her ecno^n-tieal -uprcoiacy. 
The national churches, long abridged of their lib' vtii ■.■= by 
gradual encroachments, now found themselves subject to an 
undisguised and irresistible despotism. Instead of affording 
protection to hi;. hops against their metropolitans, under an 
insidious pretence of which the popes of the ninth century 
had subverted the authority of the latter, it became the 
favorite policy of their successors lo harass all prelates with 
citations to Rome. 8 Gregory obliged the metropolitans to 
attend in person for the pallium. 1 Bishops were summoned 
even from England and the northern kingdoms to receive 
the commands of the spiritual monarch. William the Con- 
queror having made a difficulty about permitting his prelates 
to obey these cilnlions, Gregory, though in general Oil good 
terms, with that prince, and treating hira with a deference 
which marks the effect of a firm character in repressing the 
ebullitions of overbearing pride, 8 complains of this as a per- 
secution unheard of among pagans. 6 The great quarrel 
between archbishop Ansehn and his two sovereigns, William 

nLmemUdlHDSUd * St.' Mmt, p. KJS, 768 ; Schmidt, t. HI. 
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Riifus and Henry I., n-a* originally founded upon a. similar 
refusal to permit hi* departure tor Rome. 

This porpeiual control exercised by the popes over eccle- 
Auihoriiy sia.-tical. antl iii some degree over temporal affairs, 
at papii waa mninlained by means of their legates, at once 
the ambas.-adors and the lieutenants of the Holy 
See. Previously to the hitler pail of ihe tenth age these 
had been sent not frenueritly and upon special occasions. 
The Icgatine or vicarial commission bad generally been in- 



acquired more courage, they considerably 
rerogalive of the Holy See, and resisled the 
y legates into their dominions without their 
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two Latin verses sub-iTibeil. he was rep test: uti.d as lining 
homage lo the pope. 1 When Frederic Barbarossa came 
upon the same occasion, he omitted to hold the Adtlan 1T 
stirrup of Adrian IV., who, in his turn, refused to 
give him the usual kiss of pcuce ; nur was the contest ended hut 
by the emperor's acquiescence, who was content to follow the 
precedents of his predecessors. The same Adrian, expostu- 
lating with Frederic upon some slight grievance, reminded 
him of the imperial crown which he hud conferred, and 
declared his willingness to bt;>tow, if possible, still greater 
benefits. But the phra>c employed (amjova l.icneiiciu) Mig- 
gested the idea of a fief ; and the general insolence which 
pervaded Adrian's letter confirming this interpretation, a 
ferment arose among the German princes, in a congress of 
whom this letter was delivered. "From whom then,'' unit 
of the legates was rush enmi^li to say. "" dues the emperor liuld 
his crown, except from the pope ? ™ which so irritated a prince 
of Wittel-baeb. that br was with dilliculty prevented from 
cleaving the priest's huad with his sabre. 2 Adrian IV. was 

the only Englishman that ever sat in the papal chair. It 
might, perhaps, pass tbr a favor bestowed on his natural 
sovereign, when he grunted to Henry II. the kingdom of 
Ireland; vet the language of this donation, wherein he as- 
serts all islands to be the exclusive property of St. Peter, 
should not have had a very pleasing sound to an insular 



English reader, nor on his speedy canonization ; 
reward which the church has always held out to 
its most active friends, and which may be compared to titles 
of nobility granted by a temporal sovereign. 8 But the epoch 
when the spirit of papal usurpation was most strikingly dis- 
i Rei yenlt ante fora, jurans prlus 1 Mutator!, ubi supra. Schmidt, t 111. 

Pent lionio St pivpw , suiclt quo ilmiti' ' Tin' lir-- Iii^liiip of a solemn papal 
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played was the pontificate of Innocent III. In each of tie 
three leading objects which Rome has pursued, independent 
sovereignty, supremacy over the Christina church, control 
over the princes of the earth, it was the fortune of this pon- 
tiff to conquer. He realized, as we have seen in another 
pliti't', lh;u ibnil hnpe of so many of his predecessors, a do- 
minion over Rome and the cent ml parts of Italy. During 
his pontificate Constantinople was taken by the Latins; and 
however he might seem to regret a diversion of the crusader.*, 
which impeded (lie recovery of the Holy Land, he exulted 
in the obedience of the new patriarch and the reunion of the 
Greek church. Never, perhaps, either before or since, was 
the great eastern schism in so fair a way of being healed; 
even the kings of Bulgaria and of Armenia acknowledged 
the supremacy of Tun.n rut, and permitted his interference 



ordinary 



lo the kings of France and England, "yet it is my province 
to judge where sin is committed, and my duty to prevent all 
public scandals." Philip Augustus, who bad ttt that time the 

the hitter was more refractory till the papal legate began to 
menace him with the rigor of the church." But the king of 
England, as well as Ids adversary, condescended to obtain 
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temporary ends by an impolitic submission to Rome. "We 
hare a letter from Innocent to the king of Navarre, directing 
him, on pain of spiritual ecus- u res, to restore some castles 
which he detained from Richard. 1 And the hitter appears 
to have entertained hopes of recovering his random paid to 
the emperor and duke of Austria through the pope's inter- 
ference- By such blind sacrifices of the greater to the less, 
of the future to the present, the sovereigns of Europe played 
continually into the hands of their subtle enemy. 

Though I am not aware that any pope before Innocent 
III. had thus announced himself as the general arbiter of 
dhTereiices and conservator of the peace throughout Christen- 
dom, yet the scheme had been already formed, and the public 
mind was in some degife prepared to admit it. Gerokus, a 
writer who lived early in the twelfth century, published a 
theory of perpetual pacification, a- feasible certainly as some 
that have been planned in later times. All disputes among 
princes were to be referred to the pope. If either party re- 
fused to obey the sentence of Rome, he was to be excommu- 
nicated and deposed. Every Christian sovereign was to 
attack the refractory delinquent under pain of a similar 
Ibrtcitin i'. 3 A project of this nature had not only a magnifi- 
cence fluttering to the ambition of the church, but was 
calcnlmed to impose upon benevolent minds, sickened by the 
cupidity and oppression of princes. No control but that of 
religion appeared sufficient to restrain the abuses of society ; 
while its salutary influence had already been displayed both 
in the Truce of God, which put the first check on ihe custom 
of private war, and more recently in the protection utliir ie<! 
to crusaders against all aggression during the continuance 
of their engagement. But reasonings from the excesses of 
liberty in favor of arbitrary government, or from the calami- 
ties of national wars in favor of universal monarchy, involve 
the tacit fallacy, that perfect, or at least superior, wisdom and 
virtue will be found in the restraining power. The experi- 
ence of Europe was not such as to authorize so candid an 
expectation in behalf of the Roman See. 

i InnoeenUt Open (Colonun, 1574), p. release from prioon : though KlennoT 

* H. p. 134. Innocent sctmlly wrote " Hu not God giron yon Ihe pomr to 
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rudeness. As impetuous as Gregory VII., he is unwilling to 
owe anything lo lavor; he seems to ;ititu:i]int p. denial ; heats 
him -elf i ii to linger as he proe.ccds, anil, where lie commences 
with solicitation, seldom concludes without a menace.' An 
extensive learning in ecclesiastical law, a close observation 
of whatever was passing in the world, nil unwearied diligence, 
sustained his fearless ambition.* With such a temper, and 
with such advantages, he was formidable beyond all his pre- 
decessors, ami perhaps bevund all Ills successors. On every 
side the thunder of Rome broke over the heads of princes. 
A certain Swero is excommunicated for usurping the crown 
of Norway. A legate, in passing through Hungary, is de- 
tained by the king : Innocent writes in tolerably mild terms 
to this potentate, but fails not to intimate that he might be 
compelled to prevent his son's accession to the throne. The 
king of Leon had married his cousin, a princess of Castile. 

1 tnnwf.it. Opm, p. 
* p. S78._ 
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M'tius cheaply gained, though the surrender of a powerful 
kingdom into tli<; vassalage of tlie pope inay strike ua as a 
proof of stupendous baseness on one side, and audacity on 
the other. 1 Yet, under this very pontificate, it was not un- 
paralleled. Peter IL, king of Aragon, received at Rome the 
belt of knighthood and tlie royal ciwn from the bands of In- 
nocent III.; he took an oath of perpetual fealty and obedi- 
ence to him and his ,«unyvso;v : he. Hinvndeivd his kingdom, 
and iicccpiod it ugain to he held by an annual tribute, in re- 
turn tor the protection of the Apostolic Sec. 3 Tins strange 
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deemed analogous to the change of alodial into feudal, or, 
more strictly, to that of lay into ecclesiastical tenure, which 
v.ms tVi.'nni'nt di!:-i;i|i :he lui'bnb'nec of the darker ages. 

I have mentioned already that among the new pretensions 
;uh :mc"i! 1 . v the lioiiuin See w:l- Mini of cotitini iiiiL r I lie dec- 
tion of an emperor. It had however been asserted rather 
incidentally thiiu in a peremptory manaer. But the doubtful 
elections of Philip mid Oilio alter the death of Henry VI. 
gave Innocent HI. an opportunity of maintaining more posi- 
tively this pretended right. In a decretal epistle addressed 
to the duke of Zaliriiigeii, the object of which is to direct 
him to transfer his allegiance from Philip to the other com- 
petitor, iEiTnn'cnt, after stating ibe mode in which a regular 

election ought to be made, declares the pope's immediate, 
authority to examine, confii'iu, tuioint, crown, and Consecrate 
the elect emperor, provided he shall l>e worthy ; or to reject 
him if rendered unfit by great crimes, such aa sacrilege, 
heresy, perjury, or persecution of the church ; in default of 
eleeliou, to supply the vacancy ; or, in the event of equal suf- 
frages, to bestow the empire upon any person at his discre- 
tion. 1 The princes of Germany were not much influenced 
by this hardy assumption, which manifests the temper of In- 
nocent III. and of his court, rather than their power. But 
Olho IV. at his coronation by the pope signed a capitulation, 
which cut oft" several privileges enjoyed by the emperors, 
eve:i since the concordat of Calixlus, in respect of episcopal 
elect ions and invest it urea. 1 

'DstmM. 1. I. lit. 8. c. St. TOmnionti perjurm, »cl cedents peiwentor. Rb 

ri'j-i V-iiiT[l.i!,.i,i. Tin- ril-.ri:' usiiB). ,-l,..'l..ii-,l.,M h:.I..:,l;|.im tOljere, p.prisup- 

tb Of thll (pintle nsnerte ttis pope's riahl plet- Et<l»t» purl lute, to™ m ellgtatlnm, 

'■l--rMin ijiiii-r.Lli.r.Mi -.aih inure, appro- uac ftccedeiita ii]*j..r.. i'.imvir.li.i. |..i| :i |.-,. 

tan It lnnngin. coruwcmrsil coroiinre, t»t (nitirliHi[l ral mil. TIlh e V Ur,i- I:- 

•1 est digitus; POln-jl™r,! -.1 , -! [:i,lb 1: ii-,iH, «..|f l«. if |.i...!lilc [mire stniiijjiv ..|o-s 

Dt qul« mrriirgiM, enfornmunlcatiu. ty- ed. 

annus. (Iitu UK at btentlout, psgauua, ■ Sotunldt, t. It. p. 149, 175. 
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Continual Progiwuiof Iho PapacY — Canon I^w — Mandlciint Orders— Maponalng 

1:1 .'!i:i> it, 1 1: I in h" :- if K.Ti. -I'.-r.irnl Jurisdiction — Im 

jnunitv <-f Itln' l'l':r^-. In rriinirn! i'^L - Jfr-tr.Lnt: inixiir'l Lip»n [heir .1 11 ri 'd [c- 
n\ii ' L'.i-.J lbi.:ir .1- |ll]--. J ii'i-. ii I'imjiitiv — Eli.rv.f.i '.III. — }1U Quarrel with 
1'lillip liit fair— It.' IVrininutiiin— Unulnnl Dcrilne of Pnpiil Authority— Louis 
of ltaparla — Berpn.-i'in :■> Ai i/non : 11 1 I i:< turn to Jtonio — Conduct of Avignon 

v n ~*±~ f^nti-wl V ri.m hi- i.irlnii itrul rli'tiierit produces the great Sc hlam — 

— Bnale — Methods adopted to restrain the Papal 



Usurpation* In England, Gi 



nglaiid, Germany, and Fran 
l>apal Indue una in Italy. 



The noonday of papal dominion extends from the pontifi- 
cate of Innocent III. inclusively lo that of Boniface p sp aj au . 
VIII. ; or, in other words, through the thirteenth ^"JJjj.. 1 . 11 
century. Rome inspired during tliis aire all the toutu cod. 
terror of her ancient name. She was once more 
the mistress of the world, and kings were her vassals. I 
have already utiliL'ipiiti'd iIk- two !i;<>-l conspicuous instances 
when her temporal ambition displayed ilsclf, both of which 
are inseparable from the civil history of Italy. 1 In the first 
of these, her long contention with the house, of Suabia, she 
finally triumphed. AHer his deposition by the council of 
Lyons the aflairs of Frederic II. went rapidly into decay. 
With every allowance for the enmity of the Lombards and 
tht! jealousies of Germany, it must be confessed that his 
proscription by Innocent IV. and Alexander IV. was the 
main cause of the ruin of liis family. There is, however, no 
other instance, to the best of my judgment, where the pre- 
tended right of deposing kings has been successfully exercis- 
ed. Martin IV. absolved (he subjects of Peter of Aragon 
from their allegiance, and transferred his crown to a princ 
of France ; but they did not cease to obey their lawful sover 
eign. This is the second instance which the thirteenth cen- 
tury presents of interference on the part of the popes in a 
great temporal quarrel. As feudal lords of Naples and 

i See ibors, Ohaptar III. 
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Sicily, tlicy had indeed some pretext for engaging in Ihe 
hostilities, between Ihe houses ul' Aiijou :>iul Aragou, as well 
as for their contest with FrctU-rii; II. But the pontiffs of that 
age, improving upon the system of Innocent III., and san- 
guine with prist success, aspired to render every European 
kingdom formally dependent upon the see of Rome. Thus 
Bonitace VIII., at the instigation of some emissaries from 
Scotland, claimed that monarchy as paramount lord, and in 
terposed, though vainly, the sacred panoply of ecclesiastica 
rights tu rescue il from the arms of Edward I, 1 

This general supremacy effected by the Roman church 
owoouw over ""'"kind iti the twelfth and thirteenth centu- 
ries derived material support, from the promulga- 
tion of tlie canon law. The foundation of this jurisprudence 
is laid in the decrees of councils, and in the rescripts or 
decretal epistles of popes to questions propounded upon, 
emergent doubts relative to matters of discipline and ecclesi- 
astical economy. As the jurisdiction of the spiritual tribu- 
nals increased, and extended to a variety of persons and 
causes, it became almost necessary to establish an uniform 
system for the regulation of their decisions. After several 
minor compilutions hud appeared. Graiian, an Italian monk, 
published about the year 1140 his Decreltim, or general 
collection of canons, pupal epistles, and sentences of lathers, 
arranged and digested into title- ami chapters, in imitation of 
the Pandect*, which very little before hnd begun to be 
studied again with great diligence.' This work of Gratian, 
though it seems rather an extraordinary performance iiir the 
age when it appeared, has been censured lor notorious incor- 
rectness as well as ineun-i-leney, and especially for the 
authority given in it to the false decretals of Isidore, and con- 
sequently to the papal supremacy. It fell, however, short of 
what was required in the progress of that usurpation. Greg- 
ory IX. caused the five books of Decretals to be published 
by Raimond de Fennafort in 1234. These consist almost 
entirely of rescripts issued by the later popes, especially 
Alexander III., Innocent III., Honorius III., and Gregory 
himself. They form the most essential part of the canon 
law, the Decretum of Gratian being comparatively obsolete. 

1 D»hTtdp1»'i Annuls at Bmltand, TCL dafo or ltd «pprarance (tit. 848) ; lint 
1. p. otlun bring it down Home tows laWr. 

■ TtnbotcM hm fixed an 1140 utbi 
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Boniface VIII. added a 



tiealjud-: 



From llie geiiercd analogy of* the canon law to lliat of Jus- 
tinian, the two systems became, in a remarkable manner, 
f<)]l:ir<ifal ui)d mutually intertwined, the tribunals governed 
by either of tbi'm burrowing i lit-ii- rubs of decision from tbe 
other in cases where their peculiar jurisprudence is silent or 
of dubious inierpretiition. 1 But the canon law was almost 

• ilt.f.l. ( de] U| ill- tkfl-hfm ilMlli- fii;. -.1 ll,. |--|-. .11,. 

decretals fire in fact but a new arrangement of the bold epis- 
tles of the most usurping pomitf.-, and especially of Innncent 
III., with titles Of riiliL-siTs comprehending tin; subslauoe of 
each in the compiler's language. The superiority of eeelesi- 
astical to temporal power, or at least the absolute indepen- 
dence of rhe former, may be considered us a sort of key-note 
which regulates every passage in the canon law. 2 It is 

expressly declared that subjects owe no allegiance to an 
excommunicated lord, if aficr admonition lie is not reconciled 
to the church," And the rubric preiixed to the declaration 



wh.|ir.«v,nl MiMiti IliMitate on dstwnt; et li 

in li-:, in.ii 'i I i.i I i ■ - i . - . m r ...p- hi |» ..-l.ii.Ti:. ••: inmii- 

A. 1 i. Ml. 2, c. 10. tus uoo p«-at .-cclwta, at ujm Uublta 
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of Frederic IT-'s deposition in (he council of Lyons asserts 
that the [>opu may dclhroiie liie t'Tiiporor for lawful causes. 1 
These rnbrics io the decretals arc not perhaps of direct 
authority as part of the law ; but they express its sense, so as 
to be fairly cited instead of it* Hy means of her new juris- 
prudence, Rome acquired in every country a powerful body 



vith the usual bigotr 
fcuse to which theii 

Next to the canon 



authority of Honorius III. in 121G and 1223. These great 
reformers, who have produced so extraordinary an effect upon 



bmnU, BtttbMfelia UHontun,'' tM» . Sm purHculnrli Xontsri, Blrwrt^; 

B.I: ViM. c. B.' Fleun, In*Htutlons obsorves tint their gnat v.t»1th ik ti.a 

on ITolt ftrlodwrtHi™, t. 1. p. 10. and cause 0( this reHiallon In disclpllna. 
■ -■ ™N-,.,„r.-n:.-N.irc I'-ccW.'. tl- J( :k, 
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mankind, were of very different characters ; the one, active 
and fcmcious, had taken a prominent }>art in the erusule 
again-t the unfortunate Albigeois, and was aiming (he first 
who bore the terrible name of impd-hor; while the other, a 
harmless enthusiast, pious and sincere, but hardly of Mine 
mind, was much, rattier accessory [o tlie intellectual than to 
the moral degradnlinn of his species. Various other mendi- 
cant orders were instituted in the thirteenth century; but 
most of them were soon suppressed, and. besides [he two 
principal, none remain but the Augu-uin and llic Carmelites. 1 
These new preachers were received with astonishing ap- 
probation by [be laity, whose religion- zeal usually depends 
a good deal upon their opinion of sincerity and di-iutercsl- 
edness in their pastors. And the progress of the Dominican 
and Franciscan friars in the thirteenth century bears a re- 
markable, analogy to that of our English Methodists. Not 
deviating from the faith of the church, but prole-nag 
rather to leach it in greater purity, and to observe her ordi- 
nances wish greater regularity iridic they imputed .-tipiuenc.ss 
and corruption to the secular clergy, ihey drew round their 
sermons a mnhifude of ,-ueh listeners a- in all ages are attract- 
ed by similar means. They practised all the stratagems of 
itinerancy, preaching in public streets, and administering the 
communion on a. portable altar. Thirty years afler their in- 
stitution an historian complains that the pnri-di churches were 
deserted, that none confessed except to these friars, in short, 
that the regular discipline was subverted. 2 This uncontrolled 
privilege of performing sacerdotal functions, which their 
modern antitypes assume for (hem-elves, was conceded to the 
mendicant orders by the favor of Rome. Aware of the 
powerful support they might receive in turn. the. pontiff- of 
the thirteenth century accumulated hem-lit.- upon the disciples 
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remonstrated, tlio university of Paris maintained a strenu- 
ous opposition ; but their reluctance served only to protract 
the final decision. Boniface VIII. appears to have peremp- 
torily established 1 1"' privileges and immunities of the mendi- 
cant orders in 1295. 1 

It was naturally to be expected that ihe objects of such 
extensive favors would repay iheir benefactors bya more than 
usual obseipiiou-ncss and alacrity in I lieir service. Accord- 
ingly the Dominicans and I'V.nici scans vied with each other 

in magnifying the papal supremacy. Many of these monka 

became cinineiil in canon law and scholastic, theology. The 
great lawgiver of the schools Thomas Aquinas, whose opin- 
ions the Domimrmis I'speeially treat a- altnosl infallible, went 
into the i*x;i;j derated principles of his age in favor of the 
6ee of Rome." And as the pi'ofe-sors of those sciences took 
nearly all the learning and logic of the times to their own 
share, it was hardly possible to repel their arguments by any 
direct reasoning. But this partiality of the new monastic 
orders to the popes must chiefly be understood to apply to 

which gave in some degree a different complexion to their 
dispo-iiions in re-pect of the Holy See. 

We should not overlook, among the cau.-es that contribut- 
ed to the dominion of the popes, their prerogative of dispens- 
ing with ecclesiaslieal ordinances. . The most remarkable 
Poptidin- exercise of this was as to the canonical impedi- 
f ments of matrimony. Such strictness as is pre- 
morrtass. scr-ifo.d 0 j the Christian religion with respect 10 
divorce was very unpalatable to the barbarous nations. They 
in fact paid it little regard ; under the Merovingian dynasty, 
even private men put away their wives at pleasure. 3 In 
many capitularies of Charlemagne we find evidence of the 
prevailing license of repudiation and even polygamy.* The 
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posed liable to arbitrary dispensation; at least the stricter 
churchmen had always denied that the pope could infringe 
canons, nor hod he asserted any right to do so. 1 But Inno- 
cent III. laid down as a maxim, that out of (he plenitude of 
his power he might lawfully dispense with (he law ; and ac- 
cordingly granted, among oilier instances of this prerogative, 
dispensations from impediments of marriage to the emperor 
Otho IV. 1 Similar indulgences were given by his succes- 
sors, though they did not become usual for some ages. The 
fourth Lateran council in 1215 removed a great part of the 
restraint, by permit tin;; marringes beyond tin; fourth degree, 
or what we call third-cousins ; 0 and dispensations have 
been made more easy, when it was discovered that they 
might he converted into a source of profit. They served a 

princes of Europ'e, who seldom could marry intone an- 
other's houses without transgressing the canonical limits, to 
keep on good terms with the conn of Home, which, in sev- 
eral instances that have been mentioned, fa 1mm a ted its 
censures against sovereigns who lived without permission 

The dispensing power nf i In- popes was exerted in several 
cases of a tempor.il nature, particularly in the 
iinmrrrom legitimation of children, lor purposes, even of sue 
promt-orj coss i on . This Innocent III. claimed as an indirect 
consequence of his right to remove lite eanoiiieal 
impediment whieh hustiirdy ofiircd to ordination; since it 
would be monstrous lie says, that one who is legitimate for 
spiritual functions should continue otherwise in any civil mat- 
ter. 4 But the most important and mischievous species of 

Two principles are laid down in the decretals — that an oath 
disadvantageous lo the church is not binding; and that one 
extorted by force was of slight obligation, and might be an- 
nulled by ecclesiastical authority/' As the first of these 
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maxims gave the most unlimited privilege lo the popes of 
breaking all faith of treaties which thwarted tlieir interest or 
passion, a privilege which they continually exercised, 1 so ihu 
second was equally convenient, to prince weary of observing 
engagements towards their subjects, or th<:ir neighbors. They 
protesled with a kid grace against the absolution of their 
people from allegiance by an authority to which they did not 
scruple to repair in order to bolster up their own perjuries. 
Thus Edward I., the strenuous asserler of his temporal rights, 
and one of the lirst who opposed a barrier to the encroach- 
ments of the clergy, sought at the hands of Clement V. a 
dispensation from his oath to observe the great statute against 
arbitrary taxation. 

In all the ejLi-licr singe* of pupal dominion the supreme 
head of the church had been her guardian and Encroach, 
proteetor ; and this beiwiieent character appeared "^'"^^ 
to receive its rmsmi'.inalion in the result of that !mJm: as 
arduous struggle which restored the ancient prac- "'""'""i 
tice of free election to ecclesiastical dignities. Not long, 
however, after this triumph had been obtained, the. popes 
began by little and little to interfere with the regular consti- 
tution. Their first step was cosilbrmnblo indeed to tae pre- 
vaiiuig system oi' spirilita! independency. By the concordat 
of Calixtus it appears that the decision of contested elections 
was reserved lo the emperor, assisted by the metropolitan 
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and suffragans. In a fan' cases during the twelfth century 
this imperial prerogative was exercised, though not altogether 
undisputed. 1 But it was consonant to the prejudices of that 
age to deem the supreme pontiff a more natural judge, as in 
other cases of appeal. The point was early settled in Eng- 
land, where a doubtful election to the archbishopric of York, 
under Stephen, was referred to Rome, and there kept five 
years in litigation. 1 Otho IV. surrendered this among other 
rights of the empire to Innocent III. by his capitulation; 8 
and from that pontificate the papal jurisdiction over such 
controversies became thoroughly recognized. But the real 
aim of Innocent, and perhaps of some of his predecessors, 
was to dispose of bishopric*. tinder pretext of determining 
and on contests, as a matter id' patronage. So many rales 

pstmnaga. t | |eir ,, 0[1 ,; t j [ut i 0 , 1Si incorporated afterwards into the 
canon law, tliat the court of Rome might easily find menus 
of annulling what :nul Imjmi .Icjiiu by the chapter, and bestow- 
ing the see on a favorite candidate.' The popes soon assumed 
not only a. right of decision, but of devolution ; that is, of 
supplying the want of election, or the unfitness of the elected, 

if not absolutely nominated, was at least chosen in an invalid 
and compulsory manner hy the order of Innocent III., as we 
may read in our English historians. And several succeeding 
archbishops of Canterbury cquully owed their promotion to 
the papal prerogative. Some instances of the same kind 
occurred in Germany, and it became the constant pnietice in 
Naples.' 

While the pope- were thus artfully d'-priviag the chapters 
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of their right of election to bishoprics, they inter- MlQ[laU 
fered in a more arbitrary manner with the collation 
of inferior benefices. This began, though in so insensible a 
manner as to deserve no notice hut for its consequences, with 
Adrian IV., who requested some bishops to confer the nest 
benefice that should become vacant on a particular clerk. 1 
Alexander III. used to solicit similar favi.ii'.-;.- These recom- 
mendatory letters were called mandate. But though such 
requests grew more frequent than was acceptable to patrons, 
they were preferred in moderate language, and could not 
deeently be refused to the apostolic chair. Even Innocent 
HI. seeras in general fo be aware that he is not asserting a 
right ; though in one instance I have observed his violent 
temper break out against the chapter of Poitiers, who had 
made some demur to the appointment of his clerk, and whom 
he threatens with excommunication and interdict. 3 Bur, as we 
find in the history of all usurping governments, time changes 
anomaly into system, and injury into right; examples beget 
custom, and custom ripens into law ; and the doubtful prece- 
dent of one generation becomes the fundamental maxim of 
another. Honorius III. requested that two prebends in 
every church might be preserved for the Holy See; but 
neither the bishops of France n:a- K;i:;land, :o wlioin he 
preferred this petition, were induced lo comply with St.* 
Gregory IX. pretended to ael generously in limiting himself 
to a single expectaiive. or letter directing a particular clerk 
to be provided with a benefice in every church.' But his 
practice went much further. No country was so intolerably 
treated by this pope and his successors as England throughout 
the ignominious reign of Henry III. Her church seemed 
to have been so richly endowed only as the free pasture of 
Italian priests, who were placed, by the mandatory letters 
of Gregory IX. and Innocent IV., in all the best benefices. 
If we may trust a solemn remonstrance in the name of the 
whole nation, they drew from England, in the middle of' the 
thirteentli century, sixty or seventy thousand marks every 
year; a sum far exceeding the royal revenue. 8 This was 
asserted by the English envoys at the council of Lyons. 

ISt. Mure, t.T. p, 41. Art do verifier * Mstt. Para, p. 207. IB Mates. 1, ij 
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French government acted up to the spirit of this ordinance ; 
and the Holy See continued to invade the lights of collation 
with less ceremony than ihey had hitherto used. Clement 
IV. published a hull in 12Gf!, which, after asserting an abso- 
lule prerogative of the supreme p mild' (<> dispose of all pre- 
ferments, whether vacant or in reversion, confines itself in 
the enacting words to the reservation of such benefices as 
belong to persons dying at Rome (vncantes in curia). 1 These 
had tor some time been reckoned as a part of the pope's 
special patronage; and [heir number, when all causes of im- 
portance were drawn to his tribunal, when metropolitans 
were compelled to >eek their pallium in person, and even by 
a recent conslitution exempt abbots were to repair to Rome 
for confirmation,' not to mention the multitude who flocked 
thither as mere courtiers and hunters after promotion, must 
have been very considerable, liuniiii.ee VIII. repeated this 
law of Clement IV. in a still more po-ilive tone;' and 
Clement V. laid down a- a maxim, that the pope might freely 
bestow, as universal patron, all ecclesiastical benefices. 4 In 
order to render these tenable by their Italian courtiers, the 
canons against pluralities and nemos ide nee were dispensed 
with ; so that individuals were said lo have accumulated lifty 
or sixty preferments.' It was a consequence from this ex- 
travagant principle, that the pope might prevent P[vril , loni 
the ordinary collator upon a vacancy ; and as this ruena, ' 
could seldom be done with sufliciciii expedition in *°" 
places remote from his eoitrt, that, he uii^ht make reversion- 
ary jiranif diLfiri^ the life of an incumbent, or reserve certain 
benefices specifically for his own nomination. 

The persons as well as estates of ecclesiastics were secure 
from arbitrary taxation in all the kingdoms founded upon the 
ruins of the empire, both by the common liberties of free- 




PAPAL TAXATION Chap. VII. Part □. 



Pnjai inn- mcD r aa & more particularly by their own immu- 
tioi.of the nities and the horror of sacrilege. 1 Such at least 
cl,^K) '■ wits their legal security, whatever violence might 
occasionally be practised by tyrannical princes. But this 
exemption was compensated by annual donatives, probably 
lo a large amount, which (lit: bishops and monasteries were 
accustomed, and as i( were compelled, to make to their sov- 
ereigns. 3 They were subject also, generally sneaking, to the 
feudal service* and prestations. Henry I. is said to have 
extorted a sum of money from the English church. 8 But 
tiie first eminent instance of a general tax required from the 
clergy was the famous Saladine tithe ; a tenth of all movable 
estate, imposed by the kings of [''ranee and England upon all 
their subjects, with the consent of their great councils of 
prelates and barons, to defray tin* expense of their intended 
crusade. Yet even this contribution, though called for by 
the imminent peril of the Holy Land after the capture of 
Jerusalem, was not paid without reluctance; the clergy 
doubtless anticipating the future extension of such a precedent.* 
Many years had not elapsed when a new demand was made 
upon (hem, but from a (litl'ei'i-nt. quarter. Innocent III. (the 
name continually recurs when we tracts the commencement 
of an usurpation) imposed in 1199 upon the whole church a 
tribute of one fortieth of movable estate, to be paid to his own 
collectors; but strictly pledging himself that the money 
should only be applied lo the purposes of a crusade. 4 This 
crusade ended, as is well known, in i lie capture of Constan- 
tinople. But the word had lost much of its original mean- 
ing; or rather that meaning had been extended by ambition 
and bigotry. Gregory IX. preached a crusade against the 
emperor Frederic, in a quarrel which only concerned his 
temporal principality; and the church of England was taxed 
by his authority to carry on this holy war." Ailer some 
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opposition the bishops submitted; and from that time no 
bounds were set to the rapacity of papal exactions. The 
usurers of Cahors mtil Lombanly. residing in London, look 
up the trade of agency lor the pope ; and in a few years, he 
is said, partly by levies of money, partly by the revenues of 
benefices, to have plundered [lie kingdom of 950,0011 marks; 
a sum equivalent, perhaps, to nut less than lit'teen millions 
sterling at present. Innocent IV., during whose pontificate 
the tyranny of Rune, it' we consider hei- temporal and spir- 
itual usurpations together, seems to have reached its zenith, 
hit upon the device ot' ordering the English prelates to fur- 
nish a certain number of men-at-arms to defend the church 
at their expense. This would soon have been commuted 
into a standing eseunge in-iead of military service. 1 liut the 
demand was perhaps not complied with, and we do not find 
it repeated. Henry III.'s pu>illanitniiy would not permit 
any effectual measure- to lie adopted; and indeed he some- 
times shared in the booty, and was indulged with the produce 
of taxes imposed upon his own clergy to defray the cost of 
his projected war against Sicily, 5 A nobler example was set 
by the kingdom of Scotland : Clement IV. having, in 12(17, 
grunted the tithes of its ecclesiastical revenoes tor one of his 
mock crusades, king Alexander III,, with the concurrence of 
the church, i-lood up agaii!>t this encroachment, and refused 
the legate permission to enter his dominions. 8 Taxation of 
the clergy was not so outrageous in other countries ; but the 
popes granted a tithe of benefices to St. Louis )br eacli of 

his own crusades, and also tor the expedition of Charles of 
Anjou against Manfred.* In the council of Lyons, held by 
Gregory X. in 1274, a general tax in the same proportion 
was imposed on all the Latin church, for the pretended pur- 
pose of carrying on a holy war. 6 
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century was an age of more eMrnvji^; int. i.-1-t-li Uisi k h ii.C pre- 
tensions than any which hud preceded, it was certainly one 
iis wiiich tin: di-puyiJon to resist them acquired greater coo- 
To resist had indeed hecome strictly necessary, if the tem- 
poral governments of Christendom would occupy any better 
station than that of officers to the hierarchy. I have traced 
already the first stage of that ecclesiastical juris- 
ciSSiMti- diction, which, through the partial indulgence of 
JJJjJUj*" sovereigns, especially Jastiniau and Charlemagne, 
' had become nearly independent of the civil magis- 
trate. Several ages of confusion and anarchy ensued, during 
which the supreme regal authority was literally suspi'iuii-ii 
in France, and not much respected in some other countries. 
It is natural to suppose that ecclesiastical jurisdiction, so far 
as even that was regarded in such barbarous times, would be 
esteemed the only substitute for coercive law, and the best 
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security against wrong. But I am not aware that it extended 
itself brvoLKl its former limits till about the beginning of the 
twelfth century. From that time it rapidly encroached U[xm 
tin.' secular tribunals, :nnl scrmetl to threaten the usurpation 
of an exclusive supremacy over all persons and onuses. The 
bishaps -ravi: tin; loiisin-e indiscriminately, in order to swell 
the list of their subjects. This sign of a clerical state, 
though below the lowest of their seven degrees of ordination, 
implying no spiritual office, conferred Ibe privileges mid im- 
munities nt i he profession on all wlio wore an ecclesiastical 
habit and had only once been married. 1 Orphans aud 
widow.-, (be stranger and lac. pour, the pilgrim and the leper, 
under the appellation, of persons in distress (miserabiles per- 
sonffi), came within the peculiar cognizance and protection of 
the church ; nor could they be sued before any lay tribunal. 
And the whole body of crusaders, or such as merely took 
the tow of engaging in a crusade, enjoyed the same cleri- 

But where the character of the litigant parties could not, 
even with this large construction, be brought within their 
pale, the bishops found a pretext for their jurisdiction in the 
nature of the dispute. Spiritual Muses almie, it was agreed, 
could appertain to the spiritual tribunal. But the word was 
indefinite; and according to the interpreters of the twelfth 
century, the church was always bound to prevent and chas- 
tise the commission of sin. By this sweeping maxim, which 
we have seen Innocent III. apply to vindicate his control 
over national quarrels, the common differences of individuals, 
which generally involve some charge of wilful injury, fell 
into the hands of a religious judge. One is almost surprised 
to find that it did not extend more universally, and might 

relating to the property of land, were always the exclusive 
province of the lay court, even where a clerk was the defend- 
ant. 2 But the ecclesiastical tribunals took cognizance of 
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chastisement which the church could directly inflict. But 
the bUliops acquired u right of bating their own prisons 
for lay offenders,' and the monasteries were the appropriate 

enforced by the temporal magistrate by imprisonment or 
sequestration of effects; in tome cases by confiscation or 
death." 

ctnlmnrinbt to judge Inter elarieoa mi™, should be punished twice far the sumo 
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Tile clergy did not forget to secure along with this juris- 
diction their own absolute exemption from the anil immu. 
criminal justice of the state. This, as I have 
above mentioned, had been conceded lo them by Charle- 
magne; and this privilege was not enjoyed by clerks in 
England before the conquest; nor do we find it proved by 
any records lung n!'tcnvard j ; though it seems, by what we 
read about the eonstinuious of Clarendon, to have grown into 
use before the reign of Henry II. As to France and Ger- 
many, I cannot pretend In say Hint the law of Charlemagne 
granting an exemption from ordinary criminal process was 
ever abrogated. The False Decretals contain some passages 
in favor of ecclesiastical immunity, which Gratlan repeats in 
his collection. 1 About the. middle of the twelfth century the 
principle obtained general reception, and Innocent III. de- 
cided it to be an inalienable right of the clergy, whereof they 
could not be divested even by their own consent. 2 Much 
loss wore any constitutions of princes, or national usages, 
deemed of foree to abrogate such an important privilege.* 
These, by the canon law, were invalid when they affected the 
rights and liberties of holy church.' Hut the spiritual courts 
were charged with scandalously neglecting to visit the most 
atrocious offences of clerks with such punishment as they 
could inflict. The church could always absolve from her 
own censures; and confinement in a monastery, the usual 
sentence upon criminals, was iVcipieully slighi and temporary. 
Several instances are mentioned of heinous outrages that re- 
mained nearly unpunished through the shield of ecclesiastical 
privilege.' And as the temporal court- refused their assist- 
ance to a rival jurisdiction, the clergy had no redress for their 
own injuries, and even the murder of a priest at one time, aa 
we are told, was only punishable by excommunication. 6 
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Such an incoherent medley of laws and magistrates, upon 
i d ton s }' mmi ' ,r ' 1 " 1 ' arrangement ol' which all soda! 

miir"«- economy mainly depend-, could not fail to produce 
» collision. Every sovereign wu inter- 

ested in vindicating [he authority ol the constitu- 
tions which had been loiuied I iv his ancc-turs, or by the people 
whom ho go vo mod. Bui (lie first who undertook this arduous 
work, the first who appeared openly against ecclesiastical 
tyranny, was our Henry II. The Anglo-Saxon church, not 
bo much connected as some el hers with limac. and enjoying a 
sort of barbarian immunity from the thraldom of canonical 
discipline, though rich, and' highly respec:ed by a devout na- 
tion, had never, perhaps, de-he 1 tie 1 thorough independence 
upon secular jurisdiction at which the continental hierarchy 
aimed. William the Conqueror first separated the ecclesias- 
tical from the civil tribunal, and forbade the bishops to judge 
of spiritual causes in the hundred court. 1 His language is, 
however, too indefinite lo warrant any decisive proposition as 
to the nature of such cau-es ; probably they iiad not yet been 
carried much beyond their legitimate extent Of clerical ex- 
emption from the secular arm we find no earlier notice than 
in the coronation oath of Stephen; which, though vaguely 
expressed, may be construed to include it. 5 But I am not 
certain that the law of England had unequivocally recognized 
that claim at the time of the constitutions of Clarendon. It 
was at least m innovation, which tin; legislature might with- 
out scruple or trail- grcssion of justice abolish. Henry II., in 
thot famous Statute, attempted in three respects to limit the 
jurisdiction assumed by (he church ; asserting for his own 
judges the cognizance of contracts, however confirmed by 
oath, and of rights of advowson, and also that of offences 
committed by clerks, whom, as it is gently expressed, after 
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conviction or confe^um tint church outfit, uot to protect. 1 
These constitutions were the leading subject of difference 
between the king and Thomas ii Bucket. Most of them were 
annulled by the pope, as derogatory to eceleshistical liberty. 
It is not improbable, however, that, if Louis VII. had played 
a more dignified part, the see of Rome, which an existing 
schism rendered dependent upon the favor of those two mon- 
archs, might have receded in tome measure from her preten- 
sions. But Prance implicitly giving way to the encroachments 
of ecclesiastir.il pmver. it. became- imputable for Henry com- 
pletely to withr-tand them. 

The constitutions of Clarendon, however, produced some 
effect, and in the reign of Henry III. more unremitted and 
successful efforts beptn to by made lu niulmauL the indepen- 
dence of temporal government. The judges of the king's 
court had until that lime been them -clvc.-; principally ecclesi- 
astics, and consequently tender of spiritual privileges. 2 But 



ml j 
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whenever the ee. ]i >ia>ii< ul tribunal- passed the boundaries 
which approved use had established.' Little accustomed to 
such control, the proud hierarehy chafed under the bit; several 
provincial synods prolest against the pretensions of laymen to 
judge the anointed ministers whom they were bound to obey;' 
the eognizaiu-c of right ?■ of patronage and breaches of con- 
tract is boldly asserted ;° but lirm and cautious, fa voted by the 
nobility, though not much by the king, the judges receded 
not a step, and ultimately fixed a barrier which the church 
was forced to respect. 7 In the ensuing reign of Edward I., 
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an archbishop acknowledges the abstract light of the king's 
bench to issue prohibitions; 1 and ihe ,-tatute entitled Circum- 
specte agnlis, in the thirteenth year of that prince, while by 
its mode of expression it sums designed to guarantee the 
actual privileges of spiritual juri.-dietion, had a tendency, 
especially with the ill-position of the judges to preclude the 
assertion of some which are not therein mentioned. Neither 
ihe right of advowson nor any tem[ioral eontract is specified 
in this act as pertaining to ihe eliureli ; and accordingly llie 
temporal courts have ever since maintained an undisputed 
jurisdiction over thein. 2 They sueceeded also partially in 
preventing the impunity of crimes perpetrated by clerks. It 
was enacted by the statute of Westminster, in 1275, or rather 
a construction was [nil upon that net, which U obscurely worded, 
that clerks indicted Ibr felony should not be delivered to their 
ordinary until tin inquest had been taken of the mutter of ac- 
cusation, and, if they were found guilty, that their real and 
personal estate should be forfeited to the crown. In later 
times the clerical privilege was not allowed till the party had 
pleaded to the indictment, and being duly convict, as is the 
practice at present. 3 

The civil magistrates of F ranee did not by any means 
Lffljilimt- exert themselves so vigorously for their emancipa- 
te in tion. The same or rather worse usurpations 
I™**' existed, and the same complaints were made, 
under Philip Augustus, St. Louis, and Philip the Bold; but 
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the laws of those sovereign* 1 r-nd much more lo confirm than 
to restrain ecclesiastical encroachments. 1 Some limitations 
were attempted by the secular courts ; and an historian gives 
in the terms of a confederacy among the French nobles in 
1241), binding themselves by oath not to permit the spiritual 
judges to take cognizance of any matter, except heresy, mar- 
riage, and usury.* Unfortunately Louis IX. was almost as 
little disposed as Henry III. to shake off the yoke of ecclesi- 
astical dominion. But other sovereigns in the same period, 
from various motives, were, usually submissive. Frederic II. 
explicitly adopts the exemption of clerks from criminal us 
well as civil jurisdiction of seculars. 3 And Alfonso X. intro- 
duced the same system in Castile ; a kingdom whore neither 
the papal authority nor the independence of the church had 
obtained any legal recognition until the promulgation of his 
code, which teems with all the principles of the canon law.* 
It is almost needless to mention that all ecclesiastical powers 
and privileges were incorporated with the jurisprudence of 
the kingdom of Naples, which, especially alter the accession 
of the Angevin line, stood in a peculiar relation of depend- 
ence upon the Holy See. 5 

The vast acquisitions of landed wcnllh made for many 
ages by bishops, chapters, and monasteries, began Restraint! 
at length to excite the jealousy of sovereigns, uoni'in"" 
They perceived that, allliouuli the prelaies might ™>rtai.ta. 
send their stipulated proportion of vassals into the field, yet 
there could not he that active coupei-nibi) which the spirit 
of feudal tenures required, and that the national arm was 
palsied by the diminution ..it" military nobles. Again the re- 
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liefs upon succession, and similar dues upon alienation, inci- 
dental to fiefs, were entirely lost when they came into the 
hands of these undying eorporations, lo the serious injury of 
the feudal superior. Nor could it escape reflecting men, 
during the content about invest 'wires, that, if the church per- 
emptorily denied tin; supremacy of the State oyer her tem- 
poral wealth, it was bill a just measure of retaliation, or rather 
selt-'lHeace, I hat the state should restrain her furl tier ncrpiisi- 
tions. Prohibition- of 'gifts in mortmain, though unknown to 
the lavish devotion of the now kingdoms, had been establish- 
ed by some of the Human emperors to cheek the overgrown 
wealth of the hierarchy. 1 The first attempt at a limitation 
of tins description in modern times was made by Frederic 
Karlwo^n, who, in 1158, enacted that no fief should be 
transferred, either to the church or otherwise, without the 
permission of the superior lord. Louis IX. inserted a pro- 
vision of the same kind in his Establishments. 3 Castile had 
also laws of ft similar tendency. 3 A license from the crown 
is said to have been necessary in England before the con- 
quest for alienations in mortmain ; but however that may be, 
there seems no tva-nn d imagine that any restraint was put 
upon them by the common law before Magna Charta ; a 
clause of which statute was construed lo prohibit all gifts to 
religious houses without the consent of the lord of the fee. 
And by the 7th KiKaid 1, alii/nations in mortmain are abso- 
lutely taken away; (hough the king might always exercise 
his prerogative of granting a license, which was not supposed 
to be atloclod by the statute. 4 

It must appear, I think, to every careful inquirer that the 
Bonifi™ papal authority, though niauilesting outwardly 
T1IL more show of strength every year, had been se- 

cretly undermined, and lost a great deal of its hold upon 
public opinion, before the accession of Boniface VIII., in 
121)4, to the pontifical throne. The clergy were rendered 
sullen by demands of money, invasions of the legal right of 
patronage, and unreasonable partiality to the mendicant 
orders; a part of the mendicants themselves had begun to 
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declaim against the corruptions of the papal court; while the 
laity, subjects alike and sovereigns, looked upon both the 
head and the members of the hierarchy with jealousy and 
dislike. Bonilive, lull of inordinate arrogance and ambition, 
and not sufficiently sensible of this gradual change in human 
opinion, endeavored to strain to a higher pitch the despotic 
pretensions of former pontiffs. As Gregory VII. appears 
the most usurping of mankind liil we read the history of In- 
nocent III., so Innocent III. i- thrown into shade by the su- 
perior audacity of Boniface VIII. But independently of the 
less favorable dispositions of the public, he wanted the most 
essential quality for an ambitious pope, imputation for integ- 
rity. He was suspected of havim' procured through fraud 
the resignation of his predecessor Olcstine V., and his harsh 
treatment of that worthy man afterwards seems to justify the 
reproach. His actions, however, display tiie intoxication of 
extreme self Confidence. If we may credit some historians, 
he appeared at the Jubilee in 130H, a festival successfully in- 
stituted by himself to throw lustre around his eourt and fill 
his treasury, 1 dressed in imperial luibiis, with the two swords 
borne before him, emblems of his temporal as well as spirit- 
ual dominion over the earth. 3 

It was not long after Ins elevation to the pontificate 
before Boniface displayed his temper. The tw ° n . )di , uua 
most powerful sovereigns of Europe, Philip the win, uS" 
Fair and Edward I., began at the same moment j^Ji^ 
to attack in a very arbitrary manner the revenues ' 
of the church. The English clergy had, by their own 
voluntary grants, or at least those of the prelates in their 
name, paid frequent subsidies to (he crown from the begin- 
ning of the reign of Henry III. They had nearly in effect 
waived the ancient exemption, and retained only the com- 
mon privilege of English freemen to tax themselves in a eon- 
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stitutional manner. But Edward I. 
demands so frequent and exorbitant, tl 
led to take advantage of a bull issued i 
them to pay any contribution to the s 
garded every pretext, and, seizing thei 
■with other tyrannical proceedings, idti 
acquiesce in his extortion. It is rem 
appears to have been passive throL 
Edward I. with his elergy. But it 



some previous differences, the pope issued his hull known by 
the initial words Clerieis laicos, absolutely forbidding Uie 
clergy of every kingdom to pay, under whatever pretext of 
voluntary grant, giti, or loan, any sort of tribute to their 
government without his special permission. Though France 
was not particularly named, tins king understood himself to 
be intended, and took his revenge by a prohibition to export 
money from the kingdom. This produced angry remon- 
strances on the part of Bonif'aee ; hut the Gallican church 
adhered so faithfully to the crown, and showed indeed so 
much willingness to be spoiled of their money, that he could 
not insist upon the most unreasonable propositions of his bull, 
and ultimately allowed that, the French elergy might assist 
their sovereign by voluntary contributions, though not by 
way of tax. 

For a very few years after these circumstances the pope 
and king of France appeared rcrimcileil to each other; and 
the latter even referred his disputes with Edward I. to the 
arbitration of Boniface, "as a private person, Benedict of 
Gneta (his proper name), and not as pontiff;" an almost nu- 
gatory precaution against his encroachment upon temporal 
authority. 1 Bui a terrible slonu broke out in the first year 



Eccles. Poweb. WITH ESGLAND AND FRANCE. 



219 



of the fourteenth century. A hishop of Pamicrs, who had 
been sent as legate from Boniface with some complaint, dis- 
played so much insolence and such disrespect towards the 
king, that Philip, considering him as his own subject, was 
provoked to put him under arrest, with a view to institute a 
criminal process. Bonilace. incensed beyond measure at this 
violation of ecclesiastical and lcgntine privileges, published 
several bulls addressed to the king and clergy of France, 
charging the former with a variety of oll'cuces, some of them 
not at all concerning tin: church, and commanding (he latter 
to attend a council which he had summoned to meet at Rome. 
In one of these instruments, the genuineness of which doea 
not seem liable to much exception, he declares in concise 
and clear terms that the king was subject to him in temporal 
as well as spiritual matters. This proposition had not hitherto 
been explicitly advanced, and it was now too late to advance 
it. Philip replied by a short letter in the rudest language, 
and ordered his bulls to be publicly burned at Paris. Deter- 
mined, however, to show tin: real strength of his opposition, 
he summoned representatives from the three orders of his 
kingdom. This is commonly reckoned tin: first assembly of 
the States General. The nobility and commons disclaimed 
with firmness the temporal authority of the pope, and con- 
veyed their sentiments to Rome through letters addressed to 
(he college of cardinals. Tiie clergy endeavored to steer a 
middle course, and were reluctant to enter into an engage- 
ment not to obey the pope's summons; yet they did not 
hesitate unequi vocally to deny bis temporal jurisdiction. 

The council, however, opened at Rome ; anil notwithstand- 
ing [he king's absolute prohibition, many French prelates 
held themselves bound to be present. In this assembly Boni- 
face promulgated his famous constitution, denominated Unam 
sanctnm. The church is one body, he therein declares, and 
hits one head. Under its command are two swords, the one 
spiritual, and the other temporal; that to be used by the 
supreme pontiff himself; this by kings and knights, by his 
license and at his will. But the iessur sword must be subject 
to the greater, and the temporal to the spiritual authority. 
He concludes by declaring the subjection of every human 
being to the see of Home to be an article of necessary faith. 1 
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Another bull pronounces pi-r-on- of whatever rank obliged 
io appear when personally citeil before llie audience or apos- 
tolical tribunal at Hume; "since .-neb js oar pleasure, who, 
by divine permission, rule the world." Finally, as tlie rup- 
ture with Philip grew more evidently irreconcilable, and the 
measures pursued by that monarch more hostile, be not only 
excommunicated him, hut ottered tlie crown ol' Franco to tlie 
emperor Albert I. This arbitrary transference of kingdoms 
was, like many other pretensions of that age, an improvement 
upon the right of deposing excominnnieated sovereigns. 
Gregory VII. would not have denied that a nation, released 
by his authority from ita allegiance, must reenter upon its 
original right of electing a new sovereign. But Martin IV. 
had assigned the crown of Aragon to Charles of Vnlois ; the 
first instance, I think, of such an usurpation of power, but 

which was defended by the hi image of Peter II., who had 
rendered his kingdom feudally dependent, like Naples, upon 
the Holy See. 1 Albeit fell no cagcroc-s to realize ihe liberal 
promises of Boniiaeo ; who me en the poini of issuing a bull 
absolving the subjects of Philip from their allegiance, and 
declaring his forfeiture, when a very unexpected circumstance 
interrupted all his projects. 

It is not surprising, when we consider how unaccustomed 
men were in those ages to disentangle the artful sophisms, 
and detect the falsehoods in point of fact, whereon the papal 
supremacy had been established, that the king of France 
eltoald not have altogether pursued the course most becoming 
his dignity and the goutiness of his cause. He gave too much 
the air of a personal qnnnvl with Boniface to what should 
have been a resolute opposition to the despotism of Rome. 
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According])', in an assembly of his state* at Paris, lie, pre- 
ferred virulent charges against the [nipt', denying him to have 
been legitimately ekvied, imputing to him various heresies, 
and ultimately appealing to a general council and a lawful 
head of the church. These measures won: not very happily 
planned; and experience had always shown that Europe 
would nut subnih to change 'lie common chief of her religion 
for the purposes of a singh' sovereign. Bat Philip succeeded 
in aa attempt apparently more hold and singular. Nogoret, 
a minister who had taken an active .-hare in all the proceed- 
ings again-t Boniia.-e. was secretly despatched into Italy, and, 
joining with some of the Colonnn family, proscribed as Ghib- 
elius, and rancorously persecuted hy the pope, arrested him 
at Anagnia, a town in tin: neighborhood of liome, to which, 
he had gone without guards. This violent action was not, 
one would imagine, calcnlated to place the king in an advan- 
tageous light; yet i: led .ii-cli li;U t-ill v lo a favorable termination 
of his dispute. Boniface was soon rescued hy the inhabitants 
of Anagnia; hut rage brought on a fever which ended ill his 
death; and the lirst act of his successor, Benedict XL, was 
to reconcile the king of France to the Holy See. 1 

The sensible decline of the papacy is to be dated from the 
pontificate of Boniiiice VIII., who hod strained its authority 
to a higher pitch than any of his predecessors. There is a 
spell wrought by unintciTiiptt-d good fortune, which captivates 
men's understanding, and persuades them, against reasoning 
and analogy, that violent power is immortal and irresistible. 
The spell is broken hy ihe first change of success. We have 
seen the working and the dissipation of this charm with a 
rapidity [o which the events of former times bear ns remote 
a relation as tiie. gradual proccs-cs of nature to her deluges 
and her volcanoes. In tracing the papal empire over man- 
kind we have no such marked and definite crisis of revolution. 
But slowly, like the retreat of waters, or the stealthy pace of 
old age, that extraordinary power over human opinion has 
been subsiding for live centuries. I hare already observed 
that the symptoms of internal decay may he traced further 
back. But as the retrocession of the Roman terminus tinder 
Adrian gave the first overt proof of decline in the ambitious 
energies of that empire, so the tacit submission of the suc- 

iT.llr. IBrt. it Krsnra, I. .11. p. 109-258; Creflfr, Hht. df l'Unireralt* <H 
Parij, t. II. p. 170, fcc. 
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cessors of Boniface VIII. to the king of Franco might have 
been hailed by Europe as a token that their influence was be- 
ginning to abate. Imprisoned, insulted, deprived eventually 
of life by the violence of 1* 1 1 H 1 1 > , a prince excommunicated, 
and who had gone all lengths in defying and despising the 
pa]»al jurisdiction, Boniface had every claim to be avenged 
by the inheritors of the same spiritual dominion. When 
Benedict XI. rescinded the bulls of his predecessor, and ad- 
mitted Philip the Fair to communion, without insisting on 
any concessions, lie acted perhaps prudently, but gave a fatal 
blow to the icmpural auiliorilv of Rome. 

Benedict XL lived but a few months, and liis successor 
Itfmo.nof Clement V., at the instigation, as is commonly sup- 
papn com* posed, of the king of France, by whose influence 
^B A iaK° n ' lie imi keen elected, took the extraordinary step 
of removing the papal chair to Avignon. In this 
city it remained for more than seventy years ; a period which 
Petrarch and other writers of Italy compare to that of the 
Babylonish capiivity. The majority of the cardinals was 
always French, and the popes were uniformly of the .same 
nation. Timidly dependent upon the court of France, they 
neglected the interests and lost the affections of Italy, liome, 
forsaken by hi-r sovereign, nearly forgot her allegiance; what 
remained of papal authority in the ecclesiastical territories 
was exercised by cardinal legate, little to the honor or ad- 
vantage of the Holy See. Yet the series of Avignon pontiffs 
were far from insensible to Italian polities. These occupied, 
on the contrary, the greater part of their attention. But 
engaging in them from motives too manifestly selfish, and 
being regarded as a sort of foreigners from birth and resi- 
dence, they aggravated that unpopularity and bad reputation 
which from various other causes attached itself to their court. 

Though none of the supreme pontiffs after Boniface VIII. 

tailor ventured upon such explicit assumptions of a gen- 
p^pw Hiiti eral jurisdiction over sovereigns by divine right as 
j£™^ f lie had made in his controversy with Philip, they 
maintained one memorable struggle for temporal 
power against the emperor Louis of Bavaria. Maxims 
long boldly repeated without contradiction, and engrafted 
upon the canon law, passed almost for articles of faith among 
the clergy anil those who trusted in them ; and in despite of all 
ancient authorities, Clement V. laid it down that tlie popes, 
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having transferred llie Roman empire from the Greeks to 
the Germans, and i [dialed tin: right of nominating an em- 
peror to certain electors, .-till recurved the prerogative of 
approving the choice, and (>(' receivim: fivm its subject upon 
his coronation an oath of icaUy and obedience. 1 This had a 
regard to Henry VIL, who denied that his oath bore any 

of his imperial rights in Italy. Among oilier things, he con- 
ferred Lite rank of vicar of the empire upon Matteo Visconti, 
lord of Milan. The popes had for some lime pretended to 
possess [hat vicariate, during a vacancy or' the empire ; and 
after Henry's death in-i-tcd upon Vj.-conti'* surrender of the 
title. Several circumstances, tin' which I refer to the political 
historians of Italy, produced a war between the pope's legate 
and the Visconti family. The emperor Louis sent assistance 
to the latter, as heads of the Gldbelin or imperial party. 
This interference cost him above twenty years of trouble. 
John XXII., a man ;ii pa^ionate and ambitious as Boniface 
himself immediately published a ball in which he asserted 
die right of administering the empire during its vacancy 
(even in Germany, as it seems from the generality of his 
expression), as well as of deciding in a doubtful choice of 
the electors, to appertain to the Holy See; and commanded 
Louis to lay down lib pretended authority until the supreme 
jurisdiction should determine upon his election. Louis's 
election had indeed been ipie.-:ionab!e ; but that controversy 
was already settled in the field of Muhldorf, where, he had 
obtained a victory over his competitor the duke of Austria 
nor had the pope ever interfered to appease a civil war dur- 
ing several years that Germany had been internally distracted 

peremptory order, was excommunicated ; bis vas- *' n ' 

sals were absolved from their oath of realty, and all treaties 

of alliance between him and foreign princes annulled. Ger- 
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many, however, remained firm ; and if Louis himself bad 
manifested more decision of mind and uniformity in his con- 
duct, the court of Avignon must have signally failed in a 
contest from which it did not in fact come out very successful. 
But while at one time lie went intemperate lengths against 
John XXII., publishing scandalous accusations in an assem- 
bly of the citizens of Rome, and causing a Franciscan friar 
to iie chosen in his room, alicr an irregular sentence of dep- 
osition, he was always anxious to negotiate terms of ueeoui 
modation, to give up his own active partisans, and to make 
concessions the most, derogatory to his independence and 
dignity. From John indeed he had nothing to expect; but 
Benedict XII. would gladly have been reconciled, if he had 
not feared the kings of France and Naples, political ad- 
versaries of the emperor, who kept the Avignon popes in a 
sort of servitude. His succe— or. Clement VI., inherited the 
implacable animosity of John XXII. towards Louis, who died 
without obtaining the absolution lie had long abjectly solicited. 1 
Though the want of lirmness in this emperor's character 
S lift of « ? ave S0I1K ' times :! momentary triumph to the popes, 
stutHnce to it is evident that their authorii v lu>( ground during 
jKuo'ui aari tlle continuance of this struggle. Their right of 
confirm! n^r imperial elections w:i- expressly denied 
by a diet held at Frankfort in 1338, which established as a 
fundamental principle that the imperial dignity depended 
upon God alone, and that whoever should be chosen by a 
majority of the electors became, immediately both king and 
emperor, with all prerogatives of that station, and did not 
require the approbation of the pope. 2 This law, confirmed 
as it was by subsequent usage, emancipated the German 
empire, which was immediately concerned in opposing the 
papal claims. But some who were actively engaged in these 
transactions took more extensive views, and assailed the 
whole edifice of temporal power which the Roman see had 

1 Schmidt, Hint, dos Allemands, t. It. atntlm 01 iota electiono est rei Tenia et 

p. 446-630, aecrafl the beat modem an- Imperator Komanoruni o:mh ■::.!■]■ ■:[ <:v- 

tlmritv far tlii.s tontct between (lie cm- imncmilus. et eldem 

r .i^,ii :l |i:i|-u-v. SfeslaoStnirias, L'orp. Iniporie eutajecticioliciji 

lii-t. liira ji. ;;v.. jnra imperil, at crater 

-i.^.i.i.l i:ii|..TL i!i> ili-'ii'i' ln^.-l.s Li:,:i,-|..ir"- L 'l]l v.'-uin v 
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been constructing for more than two centuries. Severn! men 
of learning, among whom Dante, Ockhum, and Marsilins of 
Padua are the mini eoii.-pirurius, investigated lite Inundations 
of (his superstructure, and exposed their in-urtielency. 1 Lit- 

, eratllre. too long (hi: passive handmaid of ti f tl despot i>ui, 
began to assert Iter nobler hirtliri^lit of :nii]i-le.ring to liberty 
and truth. Though the writings of these opponents of Rome 
are not always rationed upon very solid principles, they at 
least taught mankind to scrutinize what had been received 
with implicit respect, ami prepared the way for more philo- 
sophical discussions. About this time a new class of enemies 
had unexpectedly risen up against the rulers of the church. 
These were a part of the Franciscan order, who had seceded 
from the main body on account of alleged, deviations from 
the rigor of their primitive rule. Their schism was chiefly 
founded upon a quibble about the right of property in things 
ei.i.aiim*J>h\ nlu' I lh*7 tii>iiMiurii*-J '■■ I- iiivmp ••il-l- iti'L 
the absolute poverty prescribed to them. This frivolous 
sophistry was united with the wildest f.matacism ; and as John 
XXII. attempted to repre.-s their follies by a cruel persecu- 
tion, they proclaimed aloud the corruption of the church, fixed 
the name of Antichrist upon the papacy, and warmly sup- 
ported the emperor Louis throughout all his contention with 
the Holy See.* 

Meanwhile the popes who sat at Avignon continued ia in- 
vade with surprising rapaciousness the patronage {y ^ 
and revenues of the church. The mandats or ATtgnon 

■ letters directing a particular clerk to be preferred 

seem to have given place in a great degree to the more 
effectual method of appropriating benefices by reservation or 
provision, which was carried to an enormous extent in the 
fourteenth century. John XXII., the most insatiate of pon- 
tiffs, reserved to himself all the bishoprics in Christendom." 
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Benedict XII. assumed the privilege tor his own life of dis- 

translation. Clement VI. 'naturally thought that his title was 
equally good with his predecessor's, and continued the same 
right for his own time ; which soon became a permanent 
rule of the Roman chancery. 1 Hence the appointment 
of a prelate to a rich bislmpric w:i- L'enerally but the first 
link in a chain of translation which the pope could regulate 
according to his interest. Another capital innovation was 
made by John XXII. in the esiablislnneni of the famous tax 
called annates, or tir-t fruits of erclesei-.tical benefices, winch 
he imposed for his own benefit. These were one year's 
value, estimated according to u fixed rule in the books of the 
Roman chancery, and payable to the papal enlicevnv- [Un Mah- 
out Europe. 1 Various oilier devices, were invented to obtain 
money, which these degenerate popes, abandoning the mag- 
nificent schemes of Ibeir predecessors, wen: content to seek 
as their principal object. John XXII. is said to have accu- 
mulated an almost incredible treasure, exaggerated perhaps 
by the ill-will of his contemporaries but it may he doubted 
whether even his avarice retlcrtcd greater dishonor on the 
church than the licentious p rot "u sen ess of Clement VI.* 

These exactions were too much encouraged by the kings 
of France, who participated in the plunder, or at least re- 
quired the mutual a— islnnec of the popes lor their oivn im- 
posts on the clergy. John XXII. obtained leave of Charles 
the Fair to levy a tenth of ecclesiastical revenues; 6 and 
Clement VI., in return, granted two tenths to Philip of 
Valois for the expenses of his war. A similar tax was 
raised by the same authority towards the ransom of John." 
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These were contributions for national purposes unconnected 
witli religion, which the. jf >[>!"■> had never belbre pretended to 
impose, and which the king might properly have levied with 
the consent of his clergv. according to the practice of Eng- 
land. But that con ■■tut might not. always be obtained with 
ease, and it seemed a more expeditious method to call in the 
authority of the pope. A manlier spirit was displayed by our 
ancestors. It was the boast of England to have placed the 
first legal harrier to the usurpations of Rome, if we except 
the insulated l'r» « mat in Sanction u f St. Louis, from which 
the practice of succeeding ages in France entirely deviated. 
The English barons had, in a letter addressed to Boniface 
VIII., absolutely disclaimed his. temporal supremacy over 
their crown, which lie hail attempted to set up by intermed- 
dling in the quarrel of Scotland. 1 This letter, it is remarka- 
ble, is nearly coincident in point of time with that of the 
French nobility ; and the two combined may be considered 
as a joint protestation of both kingdoms and a testimony to 
the general sentiment unions the superior ranks of the laity. 
A very few years afterwards the parliament of Carlisle 
wrote a strong rem on straiten to Clement V. against the sys- 
tem of provisions and other extortions, including that of firat 
fruits, which it was rumored, they say, he was meditating to 
demand. 8 But the court of Avignon was not to be moved 
by remonstrances; and the feeble administration of Edward 
II. gave way to ecclesiastical a, -tup at ions at home as well a 
abroad. 8 His magnanimous son took a bolder line. After 
complaining ineffectually to Clement VI. of the enormous 
abuse which reserved almost all English benefices to the 
pope, and generally for the benefit of aliens,* he passed in 
I3o0 the famous statute of pro visors. This act, reciting one 
supposed to have been made at the parliament of Carlisle, 
which, however, does not appear,' and complaining in strong 

p. 431. It became * ii'^iih- |h y;[,.:L,.i. 1W t.'i.. emm-i sliftwa. JSxtraVHgAtlt. 

tlie kiiitf to obtnlu tliu |h][*>'h fiiiivceiI tn t;<]iiiinui»a, 1. III. [It. II. c. 11. 
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language of the mischief sustained through continual reser- 
vation.-; dl' 1 1 cno lice enacts tlmt ill] election* anil collations 
shall be free. according |o law, anil that, in case any provi- 
sion or reservation should he made by the court of Home, 
the king should for that tarn have the collation of sach a 
benefice, if it be of ecclesiatical election or patronage. 1 
This devolution to the crown, which seems a little arbitrary, 
was the only remedy that could be ctl'eetuul against the con- 
nivance and timidity of chapters ami spiritual patrons. "We 
eantiul assert that a statute so nobly planned was executed 
with ei)uai steadiness. Sometimes by royal dispensation, 
sonicline'S by neglect or eva-ion, tlie pupal bulls of provision 
were still obeyed, though fresh laws were enacted to the 
same effect as the former. It was found on examination in 
13(17 that r-ome clerks enjoyed more than twenty bencticcs 
by the pope's dispensation." And the parliaments both of 
this and of Richard II.'s reign invariably complain of the 
disregard shown to the statutes of pi-ovisors. This led to 
other riiea-uiv~. which I shall pre-ciuly mention. 

The residenec of the popes at Avignon gave very general 
Retumof offence to Europe, and [hey could not themselves 
nopM to avoid perceiving [be di-;i(lv;tnl:n_T of absence from 
Sonl °- their proper diocese, the city of St. Peter, the 
source of all their claims to soiercign authority. ISut 
Rome, so long abandoned, oil'etvd bul an inhospuable rece|>- 
lion : Urban V. returned to Avignon, after a short ex- 
periment of the capital; and it was not till 137C that the 
promise, often repeated and long delayed, of restoring the 
papal chair to the metropolis of Christendom, was ultimate- 
ly fullillcd by Gregory XI. His death, which happened 
soon afterwards, prevented, it is said, a second flight that be 
was preparing. Tins was followed by the great schism, one 
ConUmol '' ie m "*' roinarkublu events in ecclesiastical 

niuctionof history. It is a difficult and by no menus an inter- 
(:!,-™n* csting r]uo-iton to determine the validity of that 
™'ia™ contested election which distracted the Latin 
' church for so many years. All contemporary 

irl. 1. li. p. 1441, n 
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' Ban, a Nea 
restored. The 



i ought, I think, to 
inquiring whether 



a retroactive conli rmiil ion by the acquiescence ami ackuowl- 
edgim-iil of parties concerned to oppose them. And upon 
this, I conceive, the great problem of legitimacy between 
Urban and Clement will be Ibilnd to depend. 1 
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Whatever posterity may have judged about the preten- 
ThcOrcat sions of these competitors, they ut that time 
Bchiim. shared the obedience of Europe in nearly equal 
j n-(j| m: t i ujj Urban remained in Rome; Clement resumed 
the station of Avignon. To the former adhered Italy, the 
Empire, England, and the nations of the north ; the latter 
retained in his allegiance France, Spain, Scotland, and Sicily. 
Furiunatidy for [he church, ii<> quc.-tion of religious faith in- 
termixed itself ivilli this schism ; nor did any other impedi- 
ment to reunion exist than tin: obstinacy and r-ellishness of 
the cunt'-nding parties. As it was impossible to come to any 
agreement on the original merits, there seemed to be no 
means of healing the wound bin by the abdication of both 
pope- and !i fresh undisputed election. This was the general 
wish of Europe, but urged with par: icular zeal by the 
court of France, and. above all, by The university of Paris, 
which esteems this period the most, honorahlc in her annals. 
The cardinals however of neither oliedience would recede so 
far from their party as to suspend the election of a successor 
upon a vacancy of the pontificate, which would have at least 
removed one half of the obstacle. The Human conclave 
accordingly placed three ponlids sncce-sivoly, Boniface IX., 
Innocent VI., and Gregory XII., in the seat of Urban VI.; 
and the cardinals at Avignon, upon the death of' Clement in 
1394, elected Benedict XIII. (Peter de Luna), famous for 
his inflexible obstinacy in prolonging the schism. He re- 
pealcdly promised to sacrifice his dignity for ihc sake of 
union. But there was no subterfuge to which this crally 
pontiff had not recourse in order lo avoid compliance with his 
word, though importuned, threatened, and even besieged in his 
palace at Avignon, Fatigued by his evasions. France with- 
drew her obedience, and the Gallican church continued for a 
few years without acknowledging any supreme head. But 
this step, which was rather the measure of the university 
of Paris than of the nation, it seemed advisable to retract; 
and Benedict was a^atn oheved. though France continued lo 
urge Ids resignation. A second subtraction of obedience, or 
at least declaration of neutrality, was resolved upon, as pre- 
paratory to the convocation of a general council. On the 
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other hand, those who sat at Rome displayed not less insin- 
cerity. Gregory XII. bound himself by oath on his ac- 
cession to abdicate when it should appear necessary. liut 
while these rivals were loading each other with the mutual 
reproach of schism, they drew on \ •■^ the suspicion of 

at lea-it a virtu:.' collusion in order to main iheir respective 
stations. Al length tin: cardinals of both parties, wearied 
with so much dissimulation, deserted their masters, and sum- 
moned a general council to meet at Pisa. 1 

The council assembled at l'isa deposed both Gregory and 
Benedict, without deciding in any respect as 10 council or 
their pretensions, and elected Alexander V. by its fisi, 
own supreme authority. This authority, however, *' " ' 1,(19 ' 
was not universally recognized; the -ehism, instead of being 
healed, became more desperate ; for as Spain adhered firm- 
ly to Benedict, and Gregory was not without supporters, 
there were now three contending pontiffs in the church. A 
general council was still, however, the favorite and indeed 
the sole remedy; and John XXIII., successor of of coimunui, 
Alexander V., was reluctantly prevailed upon, or 1114 t 
perhaps trepanned, into convoking one to meet, at Constance. 
In this celebrated assembly he was himself deposed j a sen- 
tence which he incurred bv ll,;u leunrii ins clinging to his dig- 
nity, after repealed promises to abdicate, which had already 
proved fatal to his competitors. The deposition of John, 
confessedly a legitimate pope, may strike us as an extraor- 
dinary measure. But, beside:- the oj ipori unity it might afford 
of restoring union, the council found a pretext for this sen- 
tence in his enormous vices, which indeed they seem to have 
taken upon common fame without any judicial process. The 
true motive, however, of their proceedings against him was 
a desire to make a signal display of a new system which had 
rapidly gained ground, and which I may venture to call the 
whig principles of the catholic church. A great question 
was at issue, whether the polity of thai establishment should 
bean absolute or an exceedingly limited monarchy. The papal 
tyranny, long endured and still increasing, had excited an 
active spirit of reformation which the most distinguished 
ecclesiastics of France and other countries encouraged. They 
recurred, us far as their knowledge allowed, to a mure prinii- 
1 VUIaret; LenCrat, Concilt 0* Plsc; Cwter, Hilt de lUrfnnlM «» PMfc, 
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tive discipline than the canon law, and elevated the suprema- 
cy of general counci la. But in the formation of these they 
did not scrapie to introduce material innovations. The 
bishops have u-ually been considered the sole members of 
ecclesiastical assemblies. At Constance, however, sat and 
voted not only tin; duct's of inoiin>ti.irios, but ambassadors 
of all Christian princes, the deputies of universities, with 
a multitude of inferior theologians, and even doctors of law.' 
These were naturally acce-^ible to the pride of sudden eleva- 
tion, which enabled them to control the strong, and humiliate 
the lofty. In addition to this the adversaries of the court 
of Rome carried another not less important innovation. The 
Italian bishops, idmost universally in the papal interests, 
were so numerous that, if suffrages had been taken by the 
head, their preponderance would hnve impeded any meas- 
ures of transalpine nations towards reformation. It was de- 
termined, therefore, that the council should divide itself 
into four nations, the Italian, the 
the English, each with equal rijrh 
tiorl having been separately d\-< 
four should pre 

acceptable to the cardinal?, who submit 



y could not, ht 
the fourth and flft 
has received, b 




il" Amicnirt. 1 
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to obey that council, or any oilier lawfully assembled, is lia- 
ble to such punishment as sluill be necessary. 1 These de- 
crees tire the great pillars of that moderate theory with 
respect to the pupal authority which distinguished the Galil- 
ean church, and is crab raced, 1 presume, l>y almost all lay- 
men and the major part of ecclesiastics on ibis side of ilic 
Alps. 2 They embarrass the more pnpish churchmen, as tlie 
Revolution does our English torie.- : some boldly impugn tlie 
authority of the council of Con-tance. while others chicane 
upon the interpretation of its decrees. Their practical im- 
portance is not, indeed, direct ; universal councils exist only 
in possibility ; hut the acknowledgment of a possible author- 
ity paramount to the see of Rome has contributed, among 
oilier menus, lo ebeck its liquidations. 

The purpose for which these general councils had been 
required, next to tk.it of healing the schism, was the refor- 
mation of abuses. All the rapacious exactions, all the scan- 
dalous venality of which Europe had complained, while 
uuipiestioued pontiffs ruled at Avignon, appeared light in 
comparison of the practices of both rival- during the schism. 
Tenths repeatedly levied upon the clergy, annates rigorously 
exacted and enhanced by new valuations, lees annexed to tlie 
complicated loimalities of the papal chancery, were the 
means by which eacli half of the church was compelled to 
reimburse its chief for the subtraction of the other's obedi- 
ence. Boniface IX., one of the Roman line, whose fame is 
a little worse than that of his antagonists, made a gross trnflic 
of bis patronage; selling the privileges of exemption from 
ordinary jurisdiction, of holding benefices in commendam, 
and other dispensations invented for the benefit of the Holy 



'the representatives of the French, Ger 
churches met wiib a determined and, as 
always unsuccessful resolution to assert 
liberties. They appointed a committee of 
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dreatled the encroachments of priests upon ihc civil govern- 
ment, the Christian who punted to we hia rights and faith, 
purified from the corruption nl :iL r es, fbsnid no hope of im- 
provement in tlies-e councils. They look upon themselves the 
pretensions of the popes whom they attempted to supersede. 
By a decree of the fathers at Constance, all persons, includ- 
ing princes, who should op post; any obstacle to a journey 
undertaken by the emperor Sigismund, in order to obtain the 
cession of Benedict, are declared excommunicated, and de- 
prived of their dignities, whether secular or ecclesiastical. 1 
Their condemnation of Iluss and Jerome of Prague, and 
the scandalous breach of faith which they induced Sigismund 
to commit on that occasion, are notorious. But perhaps it is 
not equally so thai this celebrated assembly recognized by a 
solemn decree tin; lln^ilimis principle which it had practised, 
declaring that Iluss whs i union hy, through I lis obstinate ad- 
herence to heresy, of any privilege; nor ought any faith or 
promise to be kept with him, by natural, divine, or human 
law, to the prejudice of tiie catholic religion. 2 It will be easy 
to estimate the claims of this congress of theologians to our 
veneration, and to weigh the retrenchment of a few abuses 
against the formal sanction of tin atrocious maxim. 

It was not, liowever, necessary for any government of 
tolerable energy to seek the reform of those abuses which 
affected the. independence of national churches, and the in teg- 
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rity of their regular discipline, at ilie hands of n general 
council. Whatever difficulty there might be in overturning 
the principles founded on the decretals of Isidore, and sanc- 
tioned by the prescription of many centuries, the more llnpwit 
encroachments of papal tyranny were fresh innovations, some 
within tlie actual generation, others easily to be traced up, 
and continually disputed. The principal European nations 
determined, with different degrees indeed of energy, to make 
a stand against the despotism of Rome. In this resistance 
England was not only tlie first engaged, but the most consist- 
ent ; her free parliament preventing, as far as the times per- 
mitted, that wavering policy lo whir!) a court is liable. We 
have already seen that a Ibimdatioii was laid in the statute of 
provisory under Edward III. In the next reign many other 
measures tending to repress tlie interference of l&nne were 
adopted, especially the great statute of pnemunire, which 
subjects all persons bringing papal bulls ibr translation of 
bishops anil o:her enumerated purpose- into the kingdom to 
the penalties of tbrl'citure and pi-rprtuul inipri-uninent. 1 This 
act received, and probably was designed to receive, a larger 
interpret at ion than its language appears to warrant. Com- 
bined with the statute of pruvisors, ii put it stop to the pope's 
usurpation of patronage, which had impoverished the church 
and kingdom of England for nearly two centuries. Several 
attempts were made to overthrow these enactments ; the first 
parliament of Henry IV. gave a very huge power to the king 
over the statute of provi-urs. enabling him even to annul it at 
his pleasure. 5 This, however, dues not appear in the statute- 
book. Henry indeed, like his prrdrre-sors, exercised rather 
largely his prerogative of dispensing with tlie law against 
papal provisions; a prerogative which, as to this point, wxs 
itself laken away by an act of bis own, and another of bis 
son Henry V. 3 But the statute always stood unrepealed; 
and it is a satisfactory proof of the ecclesiastical snpreniacy 
<:,i tin- legislature that in the concordat made by Martin V. at 
the council of Constance with the English nation we find no 
mention of reservation of benefices, of annates, and the other 

1 IB Rlc, II. c. 6. 1U repwl. Collltr, p. SW. Chtchelay 

i Itr.r. I'.rl. v.,i. HI. p. 428. did all In lii* nuwt'r; but Ihp rnniinonfl 

■1H. IV. p. S- 3 11. V.r. 4. MlrUn ivr.- :-.K:u> I ml 1,. (Hi. >i.",t. 

V. |.uMisln-.: .la iiif-r. Lull ;i.niri<: f:i- -;s-i ; .in.! rtn. archbishop ey»n IrcnrriJ 

" " " — mhihibIh.. : en- M.inlij-s n-.-niiM-tit by It. WilWm, Con- 
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a strained construction of tin' hintnte of p numi mi re, extended 
its penalties to the spiritual courts when they transgressed 
their limits. 8 The privilege of clergy in criminal cases still 
remained ; but it waa acknowledged not to comprehend high 
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manifested the working of a long-treasured resentment, that 
had made straight '.hi: path before tlie Saxon reformer. 

I have already taken uoiirf (bat the (.';istilian church was 
in the first age* of that monarchy nearly inde- 
pendent of Rome. But after many gradual en- J^,,°; nU 

iTuadjiri'.'tits r hih of jaws piv.muh; j by ■" ■» ■■' 

Alfonso X. had incorporated a great part of the 
decretals and thus given Hie pupal jurisprudence an author- 
ity which it nowhere else possessed in national tribunals. 1 
That richly endowed hierarchy was a tempting spoil. The 
popes tilled up its benefices by means of expectatives and 
reserves with their own Italian dependents. We find the 
cortcs of Palencia in 1388 complaining that strangers are 
beneficed in Castile, through which the churches are ill sup- 
plied, and native scholars cannot bo provided, and requesting 
the king to take such measures in relation to this as the 
kings of France, Aragon, and Navarre, who do not permit 
any but natives to hold benefited in tlmir kingdoms. The 
kixig answered to this petition that he would use his en- 
deavors to that end. ! And this is expressed with greater 
warmth by a cortes of 1-173, who di-clnre it to be the custom 
of all Christian nations that. foreigners should not be pro- 
moted to benefices, urging the discouragement of native 
learning, the decay of charity, the bad performance of relig- 
ious rites r and other evils arising from the non-residence of 
beneficed priests, and request the king to notify to the court 
of Rome that no cxpeotutive or provision in favor of foreign- 
ers can be received in future. 8 This petition seems to have 
passed into a law ; hut I am ignorant of the consequences. 
Spain certainly took an active part in restraining I he abuses 
of pontifical authority at the councils of Constance and 
Basle ; to which I might add the name of Trent, if that as- 
sembly were not beyond my province. 

France, dissatisfied with the abortive termination of her 
exertions during tbe schism, rejected I he coneor- obtcU cn 
dat offered by Martin V., which held out but apamiau- 
promise of imperfect reformation.* She suffered Si^S,.' 11 
in consequence the papal exactions for some years, 
till the decrees of the council of Basle prompted her to more 

I Mnrina, Kcbijo Hlstorico Crillco, o. ■ Tirari* ila ]u Cartas, t. II. p. SM; 
at), &c. UartuM, Hist. Hi: B ». ! sis. t. 1. 

»M. T»rtnitB]asCorU8,t.m.p.l2S. • Vtllarol, t. H. p. 128. 
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rigorous efforts for independence, and Charles Vir. enacted 
the famous Pragmatic S;hk linn of Bourses. 1 This lun been 
deemed a sort uf Magna Charia of the (ialliean church ; for 
though the law was speedily abn ii:aied, its principle has re- 
mained fixed as the basis of eivlcsia-iit-al liberties. By the 
Pragmatic Sanction a g<-in-ral ounicil was declared superior 
to the pope; elections of bishops were made free from all 
control ; mandate or grants in expectancy, and reservations 
of benefices, were taken away ; first fruits were abolished. 
This defalcation of wealth, which hud now become dearer 
than power, could not lie patiently borne at lioine. Pius II., 
the same JEnens. Sylvius who had sold himself to oppose the 
council of Basle, in whose service he had been originally dis- 
tinguished, used every endeavor to procure the repeal of this 
ordinance. With Charles VII. he had no success; but Louia 
XI., partly out of blind hatred to his father's memory, partly 
from a delusive expectation that the [xipe would support the 
Angevin faction in Naples, repealed the Pragmatic Sanc- 
tion. 2 This may bo added to oilier proofs that Louis XL, 
even according to the measures of worldly wisdom, was not a 
wise politician. His people judged from better feelings; the 
parliament of Paris constantly refused to enregister the rev- 
ocalion of that favorite law, and il continued in many re- 
spects to be acted upon until the reign of Francis L' At the 
States General of Tours, in 1181. the inferior clergy, second- 
ed by the two other orders, earnestly requested that the 
Pragmatic Sanction might be confirmed ; but the prelates 
were timid or corrupt, and the regent Anne was unwilling to 
risk a quarrel with the Holy See.. 1 This unsettled state con- 
tinued, the Pragnmlie. Sanction neither quite enforced nor 
quite repealed, till Francis L, having accommodated the 
differences of his predecessor with Rome, agreed upon a final 
concordat with Leo X., the treaty that subsisted for almost 
three centuries between the papacy and the kingdom of 
France.' Instead of capitular election or papnl provision, a 
new method was devised for filling the vacancies of episcopal 
sees. The king was to nominate a fit person, whom the 

1 Idem, p. 263; Ilist. du Droit Publtl ^SQnrnlor, t. xii. p, 132; t. xril. p. 

10u" Pi«til^ItMhanbt>dai*Fnwi 'flintier, t. .ix. p 218 Mitt 321. 

l.lii. o. 27. 1 Gamier. 1. niii. p Inl; Hl«. dm 

• Villarot, and Gsrnlor, t. iri,: Ore- Bruit Public Bcclea. Vr. t. 11. p. 248: 

Tim, t. to. p. -m, 271. rtouo-. Institutions Ml Unit, 1 1. p. 107. 
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pope was to collate. The one obtained nn essential patron- 
age, the oilier preserved his them-eiii-al supremacy. Annates 
were restored lo tlic pope ; a concession of great importance. 
He gave up h'in indelinile prerogative of reserving benefices, 
and received only a small stipulated patronage. This con- 
vention met with strenuous opposition in France i the parlia- 
ment of Paris yielded only to force; the university hardly 
stopped short of sedition ; the zealous Galileans have ever 
since deplored it, as a fatal wound to their liberties. There 
is much exaggeration in this, as far as the relation of (be 
Gallican church to Rome is concerned ; but the royal nomina- 
tion to bishopries impaired of course tin; independence of (he 
hierarchy. Whedicr this prerogative of the crown were 
upon the whole beneficial to France, is a problem that I can- 
not affect to solve; in this country llicre seems little doubt 
that capitular elections, which the statute of Henry VIII. has 
reduced to a name, would long since have degenerated inlo 
the corruption of close boroughs; but tiie circumstances of 
the Galliean establishment may nut have been entirely simi- 
lar, and the question opens a variety of con side rations that 
do not belong to my present subject. 

From the principles cstnbli-licd during the schism, and in 
the Pragmatic Sanriioii of liourges, arose the far- Liberlicil or 
famed liberties of the Galilean church, which hon- tiie auiican 
drably distinguished her from other members of cliutvlli 
the iijinan communion. These have lieeii referred by French 
writers to a much earlier era; but except so lara« that country 
participated in the ancient ecclesiastical independence of all 
Europe, before the papa! encroachments had subverted it, I 
do not see that tiiey can be properly traced above the 
fifteenth century. Nor had I hey acquired even nt I he expi- 
ration of that age the precision ami consistency which was 
given in later times bv the con-laiit spirit of the parliaments 
and universities, as well as by llie best ecclesiastical authors, 
with little nssi stan i -e from the crown, which, except in a lew 
periods or disagreement willi [ionic, lias rather been disposed 
to re-train the more zealous Gallicans. These liberties, 
therefore, do not strictly till! within my limils ; and it will be 
sutlteient U) observe that they depended upon two maxims: 
one, that the pope does not possess any direct or indirect 
temporal authority; the other, that his spiritual jurisdiction 
can only be exercised in cimionuity with such porta of the 



244 ECCLESIASTICAL JURISDICTION Chap. VII. Taut IL ' 



canon Ijiw as are received by tlie kingdom of France, 
Hence the Gullican church rejected a great part of the Soxt 
and Clementines, and (.aid litile regard to modern papal 
hulls, which in fact obtuined validity only by the king's ap- 

The pontifical usurpations which were thus restrained, af- 



* " ' national hierarchies had preserved [heir enormous 
jurisdiction. 3 England, in [Inn also, began (lie work, and 
had made a considerable progress, while [he mistaken piety 
or policy of Louis IX. and his successors had laid France 
open to vast encroachments. The first me I hod adopted in 
order to check them " lis naif cmniuli ; by -cizing the bishop's 
effects when he exceeded hi. jurisdiction.* This jurisdiction, 
according to the construction of churchmen, became perpetu- 
ally larger; even the rerunning council nf (Constance give an 
enumeration of ec.clcsiiusiicul cau.-cs far beyond the limits 
acknowledged in England, or perhaps in France* But the 
parliament of Paris, instituted in 1304, gradually estab- 
lished a paramount authority over ecclesiastical as well as 
civil tribunals. Their progress \ms indeed very slow. At a 
famous assembly in J 32'J, before I'hilip of Valois, his advo- 
cate-general, Peter dc Cugiiie.iL -, pronounced a long harangue 




feeted, at least in their direct opt 
church than the stale; and temp 
would only have been half ema 



Ltiou, rather the 
id governments 
lipated, if their 




Digitized by Google 



Eccles. Power, RESTRAINED. 



against the excesses of spiritual juristlicl ion. This is a 
curious illustration of that branch of legal and ecclcsia-lical 
history. It was answered at large by some bishops, nod the 
kin;: did mil venture to take any active measures at that time. 1 
Several regulations were, however, made in the fourteenth 
century, which took away the ceclesiii.vtir.al cognizance of 
adultery, of the execution of testaments, and oilier causes 
which had been claimed by the clergy." Their immunity in 
criminal matter.- was straitened by the introduction of privi- 
ledged cases, to which it did Dot extend ; such as treason, 
murder, robbery, and other heinous offences. 6 The parlia- 
ment began to exercise a judicial control over episcopal 
courts. It was not, however, till the beginning of the six- 
teenth century, according to the best wrilcrs, that it devised 
its famous form of procedure, the "appeal because of abuse."* 
This, in the course of time, mid through the decline of eccle- 
siastical power, not only proved an eflcelual barrier against 
encroachments of splnlual jnri-diction. but drew biick again, 
to the lay court the greater part of those causes which by 
prescription, and indeed by law. had appertained to a different 
cognizance. Tims te-lainenlary. and even, in a great degree, 
matrimonial causes were decided by the parliament; and in 
many other matters that body, being the judge of its own 
competence, narrowed, by mean?, of the appeal because of 
abuse, the boundaries of the opposite jurisdiction.' This 
remedial process appears to have been more extensively ap- 
plied than our English writ of prohibition. The latter merely 
restrains the interference of (bo crcle-insl ienl courts in matters 
which the law has not comniilied to them. But the parlia- 
ment of Paris considered iiself^ 1 apprehend, as con-ervator 
of the liberties and discipline of the Gallicau church; and 
iuterpo-cd ihe appeal because of abuse, whenever the Spir- 
itual Court, even in its proper province, transgressed the 
canonical rule- by which ii ought to be governed." 
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it could not chaslise, which fell in somelimeg willi supersti- 
tious feeling, and someiimcs with political interest. Many 
might believe tlmt the pope could depose a schismatic prince, 
who were disgusted at his attacking an unoffending neighbor. 
As the cupidity of the clergy in regard to worldly estate hud 
lowered their character i'Vitv where, no tin* >imilar conduct of 
their head undermined the respect felt tor him in Italy. The 
censures of the church, iho-e excommunications and inter- 
du-i.i which had made Europe tremble, became gradually des- 
]. .eahlt: as well as odious wlicn they were lavi.-hed in every 
squabble for territory ivliich (lie pope was pleased to make 
his own. 1 Even Ihe crusade-, whieh had already been tried 
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against the heretic:: of Lai',j:ia:doi\ were now preached against 
all who e-pouscd a different party from the Roman see in the 
quarrels of Italy. Such wen: tho.-fc ilirccied at Frederic II., 
at Manfred, and at Matteo Visconti, accompanied by the 



prohibit.iou of marriage and seprdturc. Hut Clement V., on 
aeeotinl of an atlack made by the Venetians upon Ferrara 
in 1:10:1, prodaian-d I In; whole people infamous, anil incapa- 
ble tor three gcaenttions of any otlW, their goods, in every 
part of the world, -aibjeet to eoniiscatioti, and every Venetian, 
wherever he might be found, liable to be reduced into slave- 
ry. 1 A bull in the same term.; was published by Gregory 
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ment beyond winch tins work is not carried, the invasion of 
Jlalv by Charles VIII, I must leave the pontifical throne in 
the possession of Alexander VI. 

It has been my object in the present chapter to bring 
within the compass of a lew hour.-:' perusal the substance of 
a great and interesting branch of history; not certainly with 
such extensive reach of It-ai-iiin^ as the subject might require, 
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mind, I have not been very solicitous to avoid offence where 
off.,,0. i, » 0-1, taken. Yet there i, on, riiliilii, n l. 



and the future more prolialdv foretold from a consideration 
of the past, than we arc apt to find in political history- Five 
centuries have now elapsed, during every one of which the 
authority of the Roman see ha- successively declined. Slowly 
and silently receding from their claims to temporal power, 
the pontiffs hardly proleel. their dilapidated citadel from [he 
revolutionary concussions of modern times, the rapacity of 
governments, and the growing avcrseness to ecclesiastical 
influence. But if, thus bearded by unmannerly aitd threut- 

puliry which necessity has prescribed, if ihey slaiald attempt 
(an unavailing expedient !) to revive iiislitiiLkiii- whieh can 
be no longer operative, or principles that have died away, 
their defensive efforts will not be unnatural, nor ought to 
excite either indignation or alarm. A calm, comprehensive 
study of ecclesiastical history, not in sueh scraps and frag- 
ments as the ordinary p;i r[ is-jn i ~ of our ephemeral literature 
obtrude upon us, is perhaps (]n- best antidote to extravagant 
apprehensions. Tho-e who know what Rome has once been 
are Lest able to iLpprei.'iate wind she is; iho-e who have seen 
the thunderbolt in the hands, of the Gregorics and ihe Inno- 
cents will hardly be intimidated at the sallies of decrepitude, 
the impotent dart of Priam amidst the crackling ruins of 
Troy. 1 

lit ll igatn 10 bs rtmembarea tbat tills paragraph win written In 1814. 
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Note L Page 142. 

This grant is recorded in two charters differing materially 
from each other; the first transcribed in Ingulfus's History 
of Croyiand, and dated at Winchester on the Nones of No- 
vember, 855 ; the second extant in two ehartularies, and 
bearing date at Wilton, April 22, 854. This is marked by 
Mr. Kemble as spurious (Codex Aug.-Sax. Diplom. ii. 52) ; 
and the aulhority of liigulfus is not suilicient to support the 
first. Tlie fact, however, that Ethelwolf made some great 
and general donation to the clmrch rests on ihe authority of 
Asset*, whom Inter writers have principally copied. His 
words are,- — ■" Eodem qnoqnc anno [■S.'io] Adelwolfus vener- 
abilis, rex Occidcntalhuti Saxoanni, decimam fotius regni sui 
partem ab omni regal! servitio et tributo liberavit, et in sera- 
piterno grafio in cruce Christi, pro redemptions aniina; sua? 
et antecessoruni suorum, Uni et Trino Deo innnoluvit." 
(Gale, XV. Script, iii. 15S.) 

It is really difficult, to inter anything from such a passage ; 
but whatever the writer may have meant, or whatever truth 
there may be in his story, it stems impossible to strain his 
words into a grant of tithes. The charter in Ingull'us rather 
leads to suppose, but that in the Codex Diplomaticus deci- 
sively proves, that the grant conveyed a tentli part of the 
land, and not of its produce. Sir F. Palgmve, by quoting 
only the latter charter, renders Selden's Hypothesis, that tlie 
general right to tithes date^ from this concession of Ethel- 
wolf, even more untenable than it is. Certainly the charter 
eopied by Ingulfus, which Sir F. Palgrave passes in silence, 
does grant "deeimam partem honoriirn ;" that is, I presume, 
of chattels, which, as far as it goes, implies a tithe; while the 
words applicable to land arc so obscure and apparently cor- 
rupt, that Selden might be warranted in giving them tho 
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like construction. Both charters probably are spurious; but 
there may have been an extensive grant to the church, not 
only of iinmuniiy from the triitmln tu-rt:ssitt.is, which they 
express, but uf actual possessions. Since, however, it must 
have been impracticable to endow the church with a lentil 
part of appropriated lauds, it might possibly be conjectured 
tlint she look a tenth part of the produce, either as a compo- 
sition, or until means should be found of putting her in 
possession of the soil. And although, according to the no- 
tions of those times, the actual property might be more 
desirable, it is plain to us that a tithe of the produce was 
of much greater value than the same proportion of the land 
itself. 

Note IL Page 153. 

Two living writers of the Roman Catholic communion, Dr. 
Milnor, in his History of Winchester, and Dr. Lingard, in 
his Antiquities of the Aniilo-SaNoii Church, contend that 
Elgiva, whom some pioloslant hi-lnnnn- art willing to repre- 
sent as the queen of Edwy, was but his mistress ; and seem 
inclined to justify tin- conduct of Odo and Dunstan towards 
this unfortunate couple. They are unquestionably so far 
right, that few, if any, of those w riters who have been quoted 
as authorities in respect of tins story speak of the lady as a 
queen or lawful wife. I mu-t ihei'elbre strongly reprobate the 
conduct of Dr. Henry, who, calling Klgiva queen, and assert- 
ing that she was married, refers, at tin; bottom of his page, 
to William of Malmsbury and other chroniclers, who give a 
totally opposite account ; especially as hi- does not intimate, 
by a single expiv-sion. that the nature of her connection with 
the king was equivocal. Such a practice, when it proceeds, 
as I fear it did in this instance, not from oversight, but from 
prejudice, is a glaring violation of historical integrity, and 
tends to render the use of references, that great improvement 
of modern history, a sort of fraud upon the reader. The 
subject, since the lir>t. publication of these volumes, has been 
discussed by Dr. Lingard in his histories both of England 
and of the Anglo-Saxon Church, by the Edinburgh reviewer 
of that history, vol. xlii. (Sir. Allen), and by other late 
writers. Mr. Allen has also given a short dissertation on 
the subject, in the second edition of his Inquiry into the 
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Royal Prerogative, posthumously published. It must ever 
be impossible, unless unknown documents are brought to 
light, to clear up all the facts of this litigated story. But 
though some protectant writers, as I have said, in maintain- 
ing the matrimoiiiul connection of Edwy and Elgiva, quote 
authoritiea who give a different color to it, there is a pre- 
sumption of the marriage from a passage of the Saxon 
Chronicle, a.d. 1)58 (wanting in Gibson's edition, but dis- 
covered by Mr. Turner, and now restored to its place by Mr. 
Petrie), which di.-tinctly says tliat archbishop Odo separated 
Edwy the king and Elgiva because they were too nearly 
related. It is therefore highly probable that she was queen, 
though Dr. Lingard seems to hesitate. This passage was 
written as early as any other which we have on the subject, 
and in a more placid and t.i'utiiful tone. 

The royally, however, of Elgiva will be out of all pos- 
sible doubt, if we cat) depend on a document, being a refer- 
ence to a charter, in the Cotton library {Claudius, B. vi.), 
wherein she appears as a witness. Turner says of this, — 
"Had the charter even been forged, the monks would have 
taken care that the names appended were correct." This 
Dr. Lingard inexcusably calls " confessing that the instru- 
ment is of very doubtful authenticity." 

The Edinburgh reviewer, who had seen the manuscript, 
believes it genuine, and giviis an account of it. Mr. Kcmhle 
has printed it without mark of spuviousness. (Cod. Diplom. 
vol. v. p. 378.) In this document we have the names of 
JEHgifu, the king's wife, and of jEthelgifu, the king's wife's 
mother. The signatures are merely recited, so that tho 
document itself cannot be properly styled a charter ; but we 
are only concerned with the testimony it bears to the exist- 
ence of the queen Elgiva and her mother. 

If this charter, thus recited, is established, we advance a 
step, so as to prove the existence of a mother and daughter, 
bearing nearly the same names, and such mimes as appar- 
ently imply royal blood, the latter being married to Edwy. 
This would tend to corroborate the coronation story, divesting 
it of the gross exaggerations of the monkish biographers and 
their followers. It might be supposed that the young king, 
little mote than a boy, retired from the drunken revelry of 
his courtiers to converse, and perhaps romp, with his cousin 
and her mother; that Dunstan audaciously broke in upon 
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Iiiai, and forced liim back lo the banquet ; that botli lie and 
(lie ladies resented this insolence ns it deserved, and drove the 
monk into exile ; and that the marriage took plaee. 

It is more difficult to deal with llie story originally related 
by the biographer of Odo, that after his marriage Edwy 
carried off a woman with whom be lived, anil whom Odo 
seized and sent out of the kingdom. This lady is called by 
Eadmer una de pra.'-rnp!^ innherihus : whence Dr. Lingurd 
assumes her to have been Ethelgiva, the queen's mother. 
This was in his Hisiory of England (i. 517); but in the 
second edition of the Aiitii[iiii:<'.-i (4' the. Anglo-Snxon Church 
he is far less confident than either in llie lir-t edition of that 
work or in his History. In fact, he plainly confesses that 
nothing can be clearly made out beyond the circumstances of 

Although the writers before the conquest do not bear 
witness to the cruellies exercised on some woman connected 
with the king, cither as queen or mistress, at Gloucester, yet 
the subsequent authorities of Eadmer. Osheni, and Malms- 
bury may lead us to believe that there was truth in the main 
facts, though we cannot 1"' certain that the person so treated 
was the queen Elgiva. If indeed their accounts are accurate, 
it seems at first that they do not agree with their predeces- 
sors; for they I'epre.-ent llie iady as being in the king's Com- 
pany up lo his flight from the insurgents: — " liege m cum 
adultera fugitantcm persequi non des^tunt." But though we 
read in the Saxon Chroniele that Odo divorced Edwy and 
Elgiva, we are not sure that they submitted to the sentence. 
It is therefore possible that she was with him in this disas- 
-trous flight, and. having Ijdlen into ihr hands of the pursuers, 
was put to death at Gloucester. True it is that her prox- 
imity of blood to the king would not warrant Osbern to call 
her adultera; but bad names cost nothing. Malmsbury's 
words look more like it, if we might supply something, 
" proxime cogaatam iin'adeiis uxorciu [cu ju-dam ?] ejus Ibi-ma 
deporibat ; " but as they stand in his text, they defy my scanty 
knowledge of (he Latin tongue. On the whole, however, no 
reliance is to be plneed on very passionate and lale authori- 
ties. What is manifest alone is, that a young king was per- 
secuted and dethroned by (lie insolence of monkery exciting 
a superstitious people against him. 
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Note in. Page 153. 

I AM induced, by further study, to modify what is said in 
the text with rc.-pect to the wcll-knoivi] pn.-sages in tremens 
and Cyprian. Tin; tbrmer as.-i.i'ns, indeed, a considerable 
weight lo the. Oii'/rc/t ni Rome, simply a? testimony to apos- 
tolical teaching; lmt this is plainly not limited to the bishop 
ol' that city, nor is lie personally mentioned. It is therefore 
an argument, and no slight one, against the pretended su- 
premacy rather than the contrary. 

The authority of Cyprian is not, perhaps, much more to 
the purpose. .For the only words in Ins treatise De Unitale 
Eeclesiai which assert any authority in the chair of St. l\-tor, 
or indeed connect Home with I '<.-((■ f at all, are interpolations, 
not found in the best manuscripts or in the oldest editions. 
They are printed within brackets in llie best modern ones. 
(See James on Corruptions of Scripture in the Church of 
Rome, 1612.) True it is, however, that, in his Epistle to 
Cornelius bishop of Home, Cyprian speaks of Petri eathe- 
dram, atque ecdesiam principnlem undo unltas saeerdotalis 
exorta est." (Epist. lix. in edit. Lip. 1838 ; lv. in Uuluze 
and others.) And in another he exhorts Stephen, successor 
of Cornelius, to write a letter to the bishops of Gaul, that 
they should depose Marciau of Aries for adhering to the No- 
vatian heresy. (Epist. lxviii. or Ixvii.) This is said to be 
found in very few manuscripts. Yet it seems too long, and 
not sufficiently to the purpose, for a popish forgery. All 
bishops of the catholic chin ch assumed a ri^ht of interference 
with each other by admonition; and it is not entirely clear 
from the language thai Cyprian meant anything more authori- 
tative ; though I incline, on the w hole, to believe that, when 
on good tenns with the see of Rome, he recognized in her a 
kind of primacy derived from that of St. Peter. 

The case, neveillu li ss, became very dilfercnt when she 
was no longer of his mind. In a nice question which arose, 
during the pontificate of this very Stephen, as to the re- 
baptism of those to whom the rite had been administered by 
heretics, the bishop of Rome took the negative side ; while 
Cyprian, with the utmost vehemence, maintained the contrary. 
Then we tind no more honeyed phrases about the principal 
church and the succession to Peter, but a very different style : 
" Cur in tantum Stepbani, fratris nostri, obstinatio dura pro- 
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rupit?" (lipist. lxxiv.) Aral a correspondent of Cyprian, 
doubtless a bishop, ['iniiilianus by name, uses more violent 
language: — "Audacia et insolemia ejus — aperta et mani- 
festo Stephani stulikia — tic cpl-cupatu. sui loco gloriatur, ot 
se succcssionem Petri tenere coiitctiilir." (lipist. Ixxv.) Cy- 
prian proceeded to summon a council of the African bishops, 
who met, seven ty-eigl it in number, at Carthage. They all 
agreed to condemn hcrctirM baptism as absolutely invalid. 
Cyprian addressed them, lvqin'stiu^ t Ij :i[ they would use full 
liberty, not without u manifest reflection on the pretensions of 
Rome: — " Nequc enim quisqiiam nostrum episcopum sc esse 
cpiscoporum ctmslituit, ant lyratinico terrnn; ad obsequendi 
neccssitatem collc^iis «nt>- adi;rii. ipDindo hahent omnia fpis- 
copus pro hcentia libertulis ct putostatis sua; arbitrium pro- 
prium. tarnquc jralirari a!) alin nun po sit, quam nec ipse 
potest alteram judicare." We have hero an allusion to what 
Tcrtulliau had called Iwrrcnda vox, "episcopal cpiscoporum ;" 
manifestly intimating that the see of Rome had begun to 
assert a superiority mi I ri«hl of control, by the beginning of 
the third century, but at the same lime that it was not. gener- 
ally endured. Probably the notion of their superior author- 
ity, as witnesses of the faith, grew up in the Church of 
Rome very early ; and when Victor, towards the end of the 
second century, excommunicated the chu relic.* of Asia for a 
difference as to the time of keeping Hri-tor, we see the ger- 
mination of that usurpation, that tyranny, that uncliaritable- 
ness, which reached its culminating point in the centre of the 
rcediajval period. 
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reflect on the present ;i>]ieei of this country, it will probably 
appear that whatever perils may I lu cnti -n our constitution are 

tlmn from any intrinsic defect- of its own. It will he the 
object of the ensuing chapter to trace the gradaal formation 
of this system of government. Such an investigation, im- 
partially condoned, " ill deteet errors diametrically opposite ; 
those intended to impo-o on the populace, which, on account 
of their palpable absurdity ami tin? ill Colli with which they 

misrepresentations of laic bi-iuvians, but easily refuted by 

The seven very imo. M i;d kingdoms of the Saxon Heptar- 

SlfiL wrested from the liritoiis, were originally inde- 
iitsbiry. pendent of each other. Several times, however, 
a powerful sovereign acquired a preponderating influence 
over his neighbors, marked perhaps by the payment of trib- 
ute. Seven arc enumcrat'd by licde as having thus reigned 
over the whole of Hritain; an expression which must he very 
loosely interpreted- 1 Three kingdoms became at length pre- 
dominant — tho-e of Wfssex, Mercia. and Northumberland. 
The first rendered tributary the small estates of the South- 
East, and the second that of the Eastern Angles. But Eg- 
bert king of Wcsscx not only incorporated with his own 
monarchy the dependent kingdoms of Kent and Essex, but 
obtained an acknowledgment of his superiority from Mercia 
and Northumberland; the latter of which, though the most 
extensive of any Anglo-Saxon slate, was too much weakened 
by its internal divisions to ofter any resistance. 1 Still, how- 
ever, the kingdoms of Mereia, East Anglia, and Northum- 
berland remained under their ancient line of sovereigns ; nor 
did either Egbert or his five immediate successors assume the 
title of any other crown than Wessex* 

The destruction of tiiose minor states was reserved for a 
different enemy. About the end of the eighth century the 
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ly to form permanent settlements in the country. By their 
command of the sea, it was easy for them to harass every 
part of an island presenting such an extent of coast as 
Britain; the Saxony nlier » brave resistance, gradually rave 
way, and were on the brink of the same servitude or exter- 
mination which their own arms hail already brought upon 

From this imminent peril, after the three dependent king- 
doms, Mercia, Northumberland, and East Anglia, had been 
overwhelmed, it was the glory of Alfred to rescue the Anglo- 
Saxon monarchy. Nothing less than the appearance of a 
hero so undi.'^HHidnig, so enterprising, and SO just, could 
have prevented the endre conquest of England. Yet he . 
never subdued the Danes, nor became master of the whole 
kingdom. The Thames, the Lea, the Ouse, and the Roman 
road called Walling Street, determined the limits of Alfred's 
dominion. 3 To the north-east of this boundary were spread 
the invaders, still denominated the armies of East Anglia 
and Northumberland; 8 a name terribly expressive of foreign 
conquerors, who retained their warlike eonfi-duruty, .vi'boul 
melting into the mass of their subject population. Three 
able and active sovereigns, Edward, Athelstan, and Edmund 
the successors of Alfred, pursued the course of victory, and 



standing his Norman favorite, w endeared by the mildness 

rie, gave a kind of posthumous STlT. re^M 
either for good fortune or wise government. 

In a stago of civilization so little advanced as that of the 
B ™i onlo Aaglo-Saxons, aad under circumstances of such 
owcro-n. mccS sant peril, the fortunes of a nation chiefiv de- 
pend upon the wisdom aod valor of its sovereigns. No free 

S7 le ;'n,rlrnnr,m ^^JISu^^Sl 
to prevail against strong public oipedieno;. Accordingly, 
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llie Saxons, like must other European nations, whfle they 
limited tlie inheritance of the crown exclusively to one royal 
family, "■ere nor vt-ry scrupulous about it? devolution upon the 
nearest heir. It is an unwarranted assertion of Carte, that 
the rule of the Anglo-Saxon monarchy was "lineal agnatic 
succession, the blood of the second sun having no rigta until 
the extinction of that of the eldest." 1 Unqiie-iionably the 
eldest son of the last king, being of full age, and not mani- 
festly incompetent, was his natural and probable successor ; 
nor is it perhaps certain iliac he always wailed for an election 
to lake upon himself the rights of sovereignty, although the 
ceremony of coronal ion, according to I he aneionl fbrui. appears 
to imply its necessity, lint tin: public security in those times 
was thought incompatible with a minor king ; and the artificial 
substitution of a regency, which stricter notions of hereditary 
right have introduced, had never occurred to so rode apeople. 
Tims, not to mention those instances which tin: obscure limes 
of the I leptatvhy exhibit, Ethelred I., as some say, but cer- 
tainly Alfred, excluded the progeny of their elder brother from 
the throne. 3 Alfred, in his testament, dilates upon his own 
title, which he builds upon a triple foundation, the will of his 
father, the co.npact of his brother Ethelred, and the consent 
of the West Saxon nobility. 8 A similar objection to the gov- 
ernment of an infant seems to have rendered Athelslan, not- 
withstanding his reputed illegitimacy, the public choice upon 
tlie death of Edward the Elder. Thus, too, the sons of Ed- 
mund I. were postponed to their uncle Edred, and, again, 
preferred to his issue. And happy might it have been for 
England if this exclusion of infants had always obtained. 
But upon the deatli of Edgar the royal family wanted some 
prince of mature years to prevent the crown from resling 
upon the head of a child ; 4 and hence the minorities, of Ed- 
Ward II. and Ethelred II. led to mislbrtunes which over- 
whelmed for a time both the house of Cerdie and the English 

The Anglo-Saxon monarchy, during its earlier period, 

1 Vol. 1. p. 8Sfi. BlickftoriB bu U- wualn; which lie MUld be M tlie son 

liur.'.l to |in-.,v tin.. j .1-. . r .[.. j - i . , i . : of tiihelnil. 

hut^bi* knowledge of Kn B ll«b blslory ™ " Spelman. Vila Alfred!, Appendix. 

^ UbronkonSaion.p. 99. HunieMJ! icy, mart of interregnum tooti plice on 

"■ ■ ' " ■■ I. " ■■ ' '! . I mc i i , i " r i :n. ii ■ ii- 

KMfr. 17:, < >:« nfi::l„:i ,rt. Tl;, Slir.u .i-:C ,l„ri:n i , ; t.i:, cv. 3 Uala. X V. Sen;.;. 
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Influence of ?CI -' m * ,0 haVe fmffi ' r ''d 111,1 fram '''III msilbor- 

pro.Wlnl dinntion aiming t ] n ^ superior nubility which untied 
(annum. - n J;,; me tube ring tlie empire of Charlemagne. 
Such kings us Alfred and Athelstan were not likely lo permit 
it. And the English counties, each under its own alderman, 
were nut of a size lo encourage the usurpations of their gov- 
ernors. But when tin: whole kingdom was subdued, there 
arose. unforlunnlely. a fashion of iulru-ting great provinces 
to the administration of a single carl. Nui withstanding their- 
unlon, Mei-cia, Northumberland, and East Anglia wore re- 
garded in stmie degree a- distinct pails of the monarchy. A 
difference of laws, (hough pr;il):ili!v hill slight, kept this 
.■i.'])ar;ition. Alfred governed Mercia bv [lie hands of a no- 
bleman who had married his daughter Kiheltlrdn ; and that 
lady alter her husband's d.'ath held the reins with a masculine 
energy till her own, when her brother Edward look the prov- 
ince into his immediate command. 1 Hut from the era of 
Edward II. 's succession lie- prm-ineial governors began to 
overpower the royal authority, as they had done upon the 
continent. England under this prince was nut liir removed 
from the condition of France under Charles the Bald. In 
the time of Edward th>- (.'onfc-sur [lie whole- kingdom seems 
to have been divided among live carls,- three of whom were 
Godwin and his sons Harold and Tostig. It cannot be won- 
dered at that the royal line was suou supplanted by the most 
powerful and popular of tlu ,j e leaders, a prince well worthy 
to have founded a new dvnulv, if Ids eminent ijiiaiities hod 
not yielded to those of a still more illustrious enemy. 

There were but two denominations of persons above the 
retribution class of servitude, Thanes a.id Ceorla ; the owners 
In'" tiii.n.-.. anil lie: I'uluvntors ul land, or ralner perhaps, as a 
id cror . ]n ,, n . [ici-nrate distinction, the gentry and the infe- 
rior people. Among all the northern nations, as is well known, 
the weregild, or compensation for murder, was the standard 
measure of the gradations of society. In the Anglo-Saxon 
laws we find two ranks of freeholders ; the firs:, railed King's 
Thanes, whose lives were valued at 1200 shillings ; the second 
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of inferior degree, whose composition was half that sura.' 
Tliat of a ceorl was 200 sbiUtngs. The nature of this distinc- 
tion between royal and lesser thanes is very obscure; and I 
shall have something more to say of il presently. However, 
the thanes in general, or Anglo-Saxon gi'ii: ry, must have, been 
very numerous. A law of Ethelrcd directs the sheriff to 
take twelve of (he chief thanes in every hundred, aa his 
assessors on the bench of justice.* And from Domesday Book 
we may collect that they bad formed a pretty large class, at 
least in some eoui)ii'.': : . undi.-r Edward els Confessor.' 

The composition tor the life of a ceorl was, as has been 
Eaid, '200 shillings. If this proportion to the value conJiiionor 
of a thane points out the subordination of ranks, tllen)orla - 
it certainly does not exhibit the tower freemen in a state of 
complete abasement The ceorl was not bound, at least uni- 
versally, to the land which in' cultivated lie was Occasionally 
called upon to bear arms fur the public nilirty; 5 be was pro- 

l*.*'«J t'.-lilO-I J.T il liij.ifi . . r if, .j A . . i. I. . I u ..| .' 

he was capable of property, ami of the privileges which it 
conferred. If he came in pn-isr.-s five hydes of land (or about 
600 acres), with a church and mansion of bis own, he was 
entitled to the name ami rights uf a thane. 1 And if by own- 
ing five hydes of land he became a thane, it is plain that he 
might pos.-ess a less quantity without reaching that rank. 
There were, therefore, ceorls with land of their own, and 
ceorls without hind of their own ; ceorls who might commend 
them-elves to what lord liny plea-ej, and ceorls who could 
not quit the land on which they lived, owing various services 
to the lord of the manor, but always freemen, and capable of 
becoming gentlemen. 8 
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quered natives of Britain. In a war so long and British 
so obstinately maintained as that of tlie liritons nBtl ™ 
against llieir invaders, it is natural to conclude that in a great 
part of the counlry the original inhabitants were almost ex- 
tirpated, and tbat the remain Jer were reduced into servitude. 
This, till lately, lias been the concurrent opinion of our anti- 
quaries ; and, with some qualification, I do not see why il 
should not still he received. 1 In every kingdom of the con- 
tinent which was formed by the northern nations out of the 
Roman empire, the Latin language preserved its superiority, 
and has much mure been corrupted ihroii-ili ignorance and 
want of a standard, than intermingled with their original 
idiom. But our own language is, and has been from tho 
earliest times after the Suxou compicst, essentially Teutonic, 
and of the most obvious udiniiy to tiio-': dialeeta which are 
spoken in Denmark ami Lower Saxony. With such as are 
extravagant enough to controvert so evident a truth it is idle 
to contend ; and those who belie \ e great p;irt of our language 
to be borrowed from the Welsh may doubtless infer that great 
part of our population is derive! irom the same source.^ If 
we look through the sulw-tmjr Aiigln-Saxosi records, there is 
not very frequent mention of British subjects. But some 
undoubtedly there were in a state of freedom, and possessed 
of landed estate. A Welshman {that is, a Briton) who held 
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five hydes was raised, like a ccorl, to (he dignily of thane. 1 
In the composition, 1 1 iraev or, fin- llicir lives, mid consequently 
a in tlieir rank in society, they were inferior to the 
meanest Saxon freemen. The slaves, who were 
frequently the objects of legislation, rather for the purpose 
of ascertaining their punishment I ban of .-eom-iiiL* thi'ir rights, 
may bo presumed, ar least in early times, to have been part 
of the conquered Britons. For though his own crimes, or 
the tyranny of others, might possibly reduce a Saxon ceorl 
to this condition. 5 if is ineonoeivnble that the lowest of those 
who won England with their swords should in the establish- 
ment of the new kingdoms have been left destitute of per- 
sonal liberty. 

The great eouneil by which an Anglo-Saxon king was 
Tht man- guided ill .ill the main mi- of government, bore the 
■e™ 01 - appellation of Witenngemot, or the assembly of 
the wise men. All their law* express the assent of this 
eouneil; and there are instances where grants made without 
its concurrence have been revoked. It was composed of 
prelates and abbots, of the aldermen of shires, and, as it is 
generally expressed, of the noble and wise men of the king- 
dom.' Whether (lie. leaser thanes, or inferior proprietors of 
lands, were entitled to a place in the national council, as 
they certaialy were in the shiregemot, or county-court, is not 
easily to be decided. Many writers have concluded, from a 
passage in the History of Ely, that no one, however nobly 
born, could sit in the witenugemot. so late at least as (he reign 
of Edward the Confessor, unless he possessed tony hydes of 
land, or about five thousand acres. 4 But the passage in 
question does not unequivocally relate to the witenagemot; 
and being vaguely worded by an ignorant monk, who perhaps 
had never gone beyond his tins, ought not to tie assumed as 
an incontrovertible testimony. Certainly so very high a 
qualification cannot be supposed to have been requisite in the 
kingdoms of the Heptarchy ; nor do we find any collateral 
evidence to confirm the hypothesis. If. however, all the body 
of thanes or freeholders were admissible to ihe wirena jeni.it, 
it is unlikely that the privilege should have been fully exer- 
cised. Very few, I believe, at present imagine that there 

1 Legea True, p. tS; T*#. Athnlst, p. 71. « Qunniiun illn qnnitm^Tila hydnrum 
1 LeR"!B Inof, c. 24, I.—.i ,:-Tiinh::n niiriii:,.. i.tiltncrtt. licet 
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was any representative system in that age ; much less that 
(he ceorls or inferior freemen hod the smallest share in the 
deliberations of the national assembly. Every argument 
which a spirit of controversy once pressed into this service 
lias long since been victoriously refuted.' 

It has been jus;ly remarked by Home, that, among a peo- 
ple wiio lived in so simple a manner as these juiiicw 
Anglo-Saxons, the judicial power is always of i*""*- 
more consequence thnu the legislative. The liberties of 
these Anglo-Saxon tlianes were chiefly secured, next to their 
swords and their free spirits, hy the inestimable right of 
deciding civil and '(.'rimiiial suits in their own county-court; 
an institution which, having survived the conquest, and con- 
tributed in no small degree to fix, the liberties of England 
upon a broad and popular basis, by limiting the feudal aris- 
tocracy, deserves attention in following the history of the 
British constitution. 

The division of the kingdom into counties, and of these 
into hundreds and decennaries, for the purpose of Div i S | O0 ln _ 
administering justice, was not peculiar to England. k> couutm, 
In the early laws of France and Lombardy fie- Jd^P 
quent mention is made of the hundred-court, and 
now and then of tho-c petty village-ruugi-l rules who in Eng- 
land were called tything-men. It has been usual to ascribe the 
establishment of this system among our Saxon ancestors to 
Allied, upon the authority of 1 nimbus, a writer contemporary 
with, the conquest. But neither the biographer of Alfred, 
Asserius, nor the existing laws of that prince, bear testimony 
to the fact. Willi respect indeed to the division of counties, 
and their government by aldermen and sln iiil's, it is certain 
that both existed long before his time; 2 and the utmost that 
can be supposed is, that he might in some instances have 
ascertained an unsettled boundary. There does not seem to 
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be equal evidence- as to (lie antiquity of the minor divisions. 
Hundreds, I think, are first mentioned in a law of Edgar, 
and tylhings in one of Canute. 1 But as Alfred, it must bo 
remembered, was never master of mure than half the king- 
dom, the complete distribution of England into these diatriets 
cannot, upon any supposition, be referred to him. 

There is, indeed, ;i cir.'umstunre observable in this division 
which scorns to indicate i lint it could nor. have taken place at 
one time, nor upon one syslcm ; I mean the extreme inequal- 
ity of hundreds in different parts of England. Whether 
the name be conceived to refer to the number of free fami- 
lies, or of land bidders, or of petty villa, forming so many asso- 
ciations of mutual assurance or frank-pledge, one can hardly 
doubt that, when the term was first applied, a hundred of one 
or other of these wi re comprised, at an average reckoning, 
within the district. But it is impossible to reconcile the vary- 
ing size of hundred', to any -ingle hypothesis. The county 
of Sussex contains sixty-live, that of Dorset forly-lhree; 
while Yorkshire lias only twenty-six, and Lancashire but six. 
No difference of pupulation. though the south of England 
was undoubtedly far the beat peopled, run be conceived to 
account for so prodigious a disparity. I know of no better 
solution than that tin: divisions of the north, properly called 
wapentakes, 1 were planned upon a different system, and ob- 
tained the denomination of hundreds incorrectly after the 
union of all England under a single sovereign. 

Assuming, therefore, the name and partition of hundreds 
to have originated in the southern counties, it will rather, I 
think, appear probable that they contained only an hundred 
free In: ui!ie~, including the eeorls as well as their landlords. 
If we suppose none but the latter to have been numbered, 
we should find six thousand thanes In Kent, and six thousand 
five hundred in Sussex ; a reckoning totally inconsistent with 
any probable estimate. 8 But though we have little direct 
testimony as to the population of those times, there is one 
passage which fulls in very sufficiently with the former sup- 
position. Bede says that the kingdom of the South Saxons, 
comprehending Surrey as well as Sussex, contained seven 
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thousand families. Tlie county of Sussex alone is divided Into 
sixty-five hundreds, which cumes ul iv.i-i close enough to prove 
that free families, rather than proprietors, were the suujeet 
of that numeraiion. And this is the interpretation of Du 
Cange and Murutori as to the Cenlena; and Decania; of their 
own ancient laws. 

I cannot but feel some doubt, notwithstanding a passage 
in the laws ascribed to Edward the Confessor, 1 whether the 
tythiug-man ever possessed any judicial magistracy over his 
small district. He was, mere proLihly, lin.li; different from a 
petty constable, as is now the case, I believe, wherever that 
denomination of office is preserved. The court of the hun- 
dred was held, as on the continent, by its own eentenarius, or 
hundred-man, more ot'ien called alderman, and, in the Nor- 
man times, bailiff or constable, but under the sheriffs writ. 
It is, in the language of tl»; law, the sheriff's tourn and leet. 
And in the Anglo-Saxon age it was a court of justice for 
suitors within the hundred, though it could not execute its 
process beyond that limit. It also punished small offences, 
and was intrusted with the " view of frank-pledge," and the 
maintenance of the great police of mutual surety. In some 
cases, that is, when the hundred was competent to render 
judgment, it seems that the county-court could only exercise 
an appellant juri.-diniion ibv dmud of right in the lower tri- 
bunal. But in course of time the former and more cele- 
brated court, being composed of far more conspicuous judges, 
and held before the bishop and the earl, became the real ar- 
biter of important suits ; and liu; court- 1 eft fell almost entirely 
into disuse as a civil jurisdiction, contenting itself with pun- 
ishing petty offences and keeping up a local police. 5 It was, 
however, to the county-court that an English free- connty- 
man chiefly looked for the maintenance of his civil courl - 
rights. In this assembly, held twice in the year by tho 
bishop and the alderman," or, in his absence, the sheriff, the 
oath of allegiance was administered to all freemen, breaches 
of tho peace were inquired into, crimes were investigated, 
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and claims were determined. I assign all these functions to 
the county-court upon tlie supposition that no oilier subsisted 
during the Saxon times, and thilt the eeparatioo of the 
sheriff's tonrn tor criminal juris.liftion had not yet taken 
place ; which, however, I cannot pretend to determine.' 

A very ancient. Saxon in-lnuiii-iil. ri.-tordiug ;i suit in the 
Suit in ti» county-court under the reign of Canute, has been 
count?- published by Hi ekes, ami may be deemed worthy 
" urt " of a literal translation in this place. '• It is made 
known by this writing that in tlie shiregemot (county -court) 
held at Age I not lie s-s lane (Aylstun in Herefordshire) in the 
reign of Canute there sat Atlielstan tlie bishop, and lianig 
the alderman, and Edwin his son, and Leofwin Wultig's sou; 
and Thurkil the White and 'folk; came there on the king's 
business ; and there were Bryning the sheriff, and Athol- 
weard of Frame, and Leofwin of Frame, and Goodric of 
Stoke, and all the thnncs of Herefordshire. Then came to 
the mote Edwin son of Emieawm-, and sued his mother for 
some lands, called Weoliniun and C'yrdeslea. Then the 
bishop asked who would answer fin* his inolher. Then an- 
swered Thurkil die While, and said that lie would, if he 
knew the facta, which he did not. Then were seen in the 
mote three thanes, that belonged to Fcligly (Fawley, Ave 
miles from Ayiston), Leofwin of Fromc, jEgelwig ihe lied, 
and Thinsig Shegthman ; and they went to her, and inquired 
what she had to say about the land.-, which her sou claimed. 
She said that she had no land which belonged to him, and fell 
into a noble passion a^aitiM her son. and, calling for Leofleda 
her kinswoman, the wife of Thurkil, thus spake to her before 
them : ' This is Lroileda my it in-* woman, to whom I give my 
lands, money, clothes, and whatever 1 possess alter my life : ' 
and this said, she thus spake to the thanes: ' Behave like 
thanes, and declare my message to all the good men in the 
mote, and tell them to whom I have given my lauds 
and all my possessions, and nothing to my son ; ' and bade 
them be witnesses to this. And thus they did, rode to the 
mote, and told all the good men what she had enjoined them. 
Then Thurkil the* While addressed the mote, and retjuested 
all the thanes to let his wile have tlie lands which her kins- 
woman had given her ; and thus they did, and Thurkil rode 

1 This point is obscure ; but I do nol timuisli tho cirii from tho criminal trf. 
perceive that tho A.DgLo-Suon Jaws die- buual. 
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fo the church of St. Ethelbert, with the leave and witness of 
all the people, ami had this inserted in a hook in the 
church." 1 

It may he presumed from the appeal made to the thanes 
present at the county -court, and is continued liy oilier ancient 
authorities,- that all of them, and they alone, k> the exclusion 
of inferior freemen, were the judges of civil controvert. 
The latter indeed were called upon to attend its meeting-, or, 
in the language of our present law, were suitors to the court, 
and it was penal to he absent liut this was on account of 
other duties, the oath of allegiance which they were to take, 
or the frank-pledges into which they were to enter, not in 

■ order to exercise any judicial power ; unless we conceive that 
the disputes of the ccorls were decided iiy judges of their 
own rank. It is more important to remark the crude state 
of leg:d process and inquiry which this instrument denotes. 
Without any regular method of instituting or conducting 
causes, the county-court seems to liave had nothing to recoin- 

• mend it but, what indeed is no trilling matter, its security 
from corruption and tyranny ; and in the practical jurispru- 
dence of our Saxon ancestors, even at the beginning of 
the eleventh century, we perceive no advance of civility and 
skill from ihe stale of their own savage progenitors on the 
banks of the Elbe. No appeal could be made to the royal 
tribunal, unless justice was denied in the county-court." 
This was the great eousl national judicature in all questions, 
of civil right. In another instrument, pnlili-hcd i>y Uickes. 
of the age of Ethelred II., the tenant of lands which were 
claimed in the king's court refused 10 submit fo the decree of 
that tribunal, without a regular trial in the county ; which 
was accordingly granted. 1 There were, however, royal 
judges, who, either by way of appeal from the lower courts, 
or in excepted cases, formed a paramount judicature ; but 
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how their court was compo-ed under the Anglo-Saxon sover- 
eigns I do not pretend to assert. 1 

It had been si prevailing opinion tii.it (rial by jury may be 
Trisibj referred to the Anglo-Saxon ago, and common 
tradition lias ascribed it lo the wisdom of Alfred. 
In such an historical deduction of the English government as 
I have attempted, an institution so per.iliurl v characteristic 
deserves every attention to iis origin ; and I shall, therefore, 

Lis most eminent' parToTour judicial system. The lir-t 'est 
of the Saxon laws which may appear to have such a mean- 
ing is in those of Alfred. " If any one accuse a king's thane 
of homicide, if lie dun' to purge himself (Indian), let him do ■ 
it along with twelve king's thanes." "If any one accuse a 
thane of h-ss rank (hussa maga) than a king's thane, let him 
purge liiinscli' along with eleven of his equals and one king's 
thane." 3 This law, which Nicholson contends to mean noth- 
ing hut trial by jury, has been referred by Hickes to that 
ancient n-a:."' of cuinpurpi: ion. where the accused su>t:iined- 
his own oath by those of a number of his friends, who 
pledged their knowledge, or at least their belief, of his inno- 

In the canons of the Xurthmnbi inn clergy we read as fol- 
lows : " If a king's thane deny this (the practice of heathen 
superstition:-), let twelve be appointed tor him, and let him take 
twelve of his kindred (or equals, m«yu) tind twelve British 
strangers ; and if he fail, then let him pay for his breach of 
law twelve hall-marcs : If a landholder (or lesser thane) 
deny the charge, let as many of his equals and as many 
Strangers be taken as for a royal thane ; and if he fail, let 
him pay six halt-marcs : If a ceorl deny it, let as many of 
his equals and a.- mmiv .-t rangers be taken for him as for the 
others ; and if he fail, let him pay twelve ora; for his breach 
of law." 4 It is difficult at first sight to imagine that these 
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thirty-six so selected were merely compurgators, since it 
seems absurd that the judge should name indifferent persons, 
who without inquiry were to make oath of a party's inno- 
cence. Some have therefore conceived that, in this and 
other instances where compurgators are mentioned, they 
were virtually jurors, who, before attesting the facts, were to 
inform their consciences by investigating lliem. There are 
however passages in the Saxon laws nearly parallel to that 
just quoted, which seem incompatible with this interpreta- 
lioa. Tim s, by a law of AthcUnin, if any one eluimed a stray 
on. af. bis own, five of his rir.giihur-. were to be assigned, of 
whom one was to maintain the claimant's oath. 1 Perhaps 
the principle of these regulations, aod indeed of ibe whole 
law of compurgation, is to be found in ihat stress laid upon 
general c.barniicr which p 'rvad<'j ihe Anglo-Saion jurispru- 
dence. A man of ill n-piiluiioa was ncnpi\l"d to undergo a 
triple ordeal, in cases where a single one sufficed for persons 
of credit ; a provision rather inconsistent with the trust in a 
miraculous inu rpo-iaon of l'iovi-.. : ine wliich ».n tl"' b;t-is 
of that super.- tition. And the law uf frank-pledge pmci-eded 
upon tlio maxim thnt tbe best guarantee of every man's oiie- 
dienco to the government was to lie sought in the confidence 
of Ids neighbors. Hence, while some compurgators were to 
be chosen by the sheriff, to avoid partiality and collusion, it 
was still intended that they should be residents of the vicin- 
age, witnesses of the defendant's ;iivvii>u- lite, and competent 
to estimate the probability of his exculpatory oath. For 
the British strangers, in the canon quoted above, were 
certainly the original native:,, more intermingled with their 
conquerors, prtibab-v, in the provinces north of the Humber 
than elsewhere, and still denominated strangers, as the dis- 
tinction of races was not done away. 

If in this instance we do not feel ourselves warranted to 
infer the existence of trial by jury, still less shall we find 
even an analogy to it in an article of the treaty between 
England and Wales during the reign of Eihelred IL 
" Twelve persons skilled in the law, six English and six 
Welsh, shall instruct the natives of each country, on pain of 
forfeiting their pos-e. skins, if; except through ignorance, they 
give false information."' This is obviously but a regulation 
intended to settle disputes among the Welsh and English, to 

I IfjiF AthelsUmJ, p. 63 ■ LegM Ethclredi, p. 125. 
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which their ignorance of each other's customs might give 

By a law of the same prince, a court was to be held in 
every wapentake, where the sheriff imd twelve principal 
thanes should swear that they would neither acquit any 
criminal nor convict any innocent person. 1 It seems more 
probable that these thanes were permanent assessors to the 
sheriff, like the scabiui so I'requciirlv inutH U>ni-tl in the early 
laws of France and Iiidv. than jurors indiscriminately selected. 
This passage, liowiw, is stronger than those which have 
been already adduced ; and it may be thought, perhaps, with 
justice, that at least the seeds of our present form of trial 
are discoverable in it. In liie History of Ely \vc twice read 
of pleas held before twciity-fi>ui' judges in the court of Cam- 
bridge ; which seems to have been formed out of several 
neighboring hundreds. 3 

But the nearest approach to a regular jury which has 
been preserved in our scanty memorials of the Anglo-Saxon 
age occurs in the history of the monastery of Ramsey. A 
controversy relating to lands between that soriety and a cer- 
tain nobleman was brought into the county-court, when each 
parly was heard in his own behalf. After this commence- 
ment, on account probably of the length and difficulty of the 
investigation, it was referred by the court to thirty-six thanes, 
equally chosen by both sides. 8 And here we begin to per- 
ceive the manner in which those tumultuous assemblies, the 
mixed body of freeholders in their county-court, slid gradu- 
ally into a more sternly and more diligent tribunal. But this 
was not the work of a single age. In the Conqueror's reign 
we find a proceeding very similar to the ease of Ramsey, in 
which the suit has been commenced in the county-court, be- 
fore it was found expedient to remit it to a select body of 
freeholders. In the reign of William Rufus, and down to 
that of Henry II., when the trial of writs of right by the 
grand assize was introduced, Hickes has discovered other in- 
stances of the original usage.' The language of Domesday 
Book lends some confirmation to its existence at the time of' 
that survey; and even our common legal expression of trial 
by the country seems to be derived from a period when the 
form was literally popular. 

1 T.".t,.h H: r, |.. 117. IIM. rui!i;" v . M. |i. 4 If.. 

s Hi.!. KIIhiikK in (i S. ;l]il. i; u s ■ JliiU.ii 1 >j • - : r I iitio Bpliioliris, p . 8S, 
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In comparing the various pn.H<jigfi.5 which I have quoted it 
is impossible not to be struck with the preference given to 
twelve, or some multiple uf it, in lixing the number either of 
judge* or compurgators. This was not peculiar to England. 
Speimun has produced several instances of it in the early 
German laws. And that number seems to have been re- 
garded with equal veneration in Scandinavia. 1 h i- very 
imiuatorial from what caprice or superstition this predilection 
arose. Hut its general prevalence shows that, in searching 
for the origin of trial by jury, we cannot rely for a moment 
upon any analogy which the mere number affords. I am in- 
duced to ipake this observation, because some of the pas- 
sages which have been alleged by eminent men for the pur- 
pose of establishing the existence of that institution before 
the conquest seem to have little else to support them. 3 

There is certainly no part of the Au^ki-Sjixon polity which 
has attracted so much the notice of modern times Ut0( 
as (hi.: law ut' frank-pledge, or mutual responsi- fnuic- 
bility of the members of a ty thing for each other's * 1bJbs ' 
abiding the course of justice. This, like the distribution of 
hundreds and ty things themselves, and like trial by jury, has 
been generally attributed to Alfred; and of this, I suspect, 
we must also deprive him. It is not surprising that the great 
services of Alfred to his people in peace and in war should 
have led posterity to ascribe every institution, of which the 
beginning was obscure, to his contrivance, till his fame has 
become almost as i-ilnilons in legislation as that of Arthur in 
arms. The English nation redeemed from servitude, and 
their name from extinction ; the lamp of learning refreshed, 
when scarce a glimmer »;!• visible ; the watchful observance 
of justice and public urdcr; these are the genuine praises of 
Alfred, and entitle him to the rank he has always held in 
men'3 esteem, as the best and greatest of English kings. But 
of his legislation there is little that can be asserted with suffi- 
cient evidence ; the laws of his time that remain are neither 

i:i Tim- li'ir particularly interesting ; and a loose report of 

late wi-it'.']-- i- mil siilhYienf to prove that he compiled a dom- 
boc, or general code for the government of his kingdom. 

An ingenious and philosophical writer has endeavored to 
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found the law of frank-pledge upon one of those general prin- 
ciples to which lie always loves to recur. " If we look upon 
a tything," he says, '■as rt-^i ilnrly cr>m|io-cd of ten families, 
this branch of its police will appear in the highest degree 
artificial and singular; but if m consider that society as of 
the same extent with a town or village, we shall find that 
such a regulation i- cotilbnnahle to [he general usage of bar- 
barous nations, and is founded upon llit-ir common notions of 
justice." 1 A variciv of in-tanees are then brought forward, 
drawn from the customs of almost every part of the world, 
wherein the inhabitant* of a district base been made answer- 
able lor crimes and injurio- impaled to one of them. But 
none of these fully resemble the Saxon institution of which 
we are treating. They relate either to the right of reprisals, 

to the indemnification exacted from the district, as in our 
modern statutes which give an action in certain cases of fel- 
ony against the hundred, ibr crime- winch its internal police 

one of his kindred who should be charged with any heinous 

law, not us it luiicrly Mibsisied. but under one of its prior 
mod iticnt ions. For I think thai somciliing of a gradual pro- 
gression may be tram! to ihc history of this famous police, 
by following the indications atlbrded by those laws .through 

The Saxons bn.ujl.i wii'h ili. m from their original forests 
at least as much roughness as any of the nations which over- 
turned the Roman empire; and their long struggle with the 
Britons could not contribute to polish their manners. The 
royal authority was weak ; and little had been learned of that 
regular system of government which the Franks and Lom- 
bards bad acquired from the provincial Romans, among whom 
they were mingled. No people were so much addicted to 
robbery, to riotous frays, and lo feuds arising out of family 
revenge, as the Anglo-Saxons. Their statutes are filled with 
complaints that the public peace was openly violated, and 
with penalties which seem by iheii- repetition 10 have been 
disregarded. The vengeance taken by the kindred of a 
murdered man was a sacred right, which no law ventured to 

1 Miliar do ISo English Oovommunt, toL i. p. 189. 
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forliid, (hough it was limiied by Ihosc. which established a 
com position, ami by those which protected (lie family of the 
murderer from tlieir resentment. Even the uolhorol' I lie laws 
ascribed to the Cotifes-or speaks, of 1 1 1 L ~ lainily warfare, where 
the composition had not been paid, as perfectly lawful. 1 But 
the law of composition tended probably to increase the num- 
ber of crimes. Though the sums imposed were sometimes 
heavy, men paid them with the help of their relalions, or 
entered into vulitndiry as>uciiiliotis, the purposes whereof 
might often be laudable, but which were certainly susceptible 
of this kind of abuse. And many led a life of rapine, form- 
ing large parties of .ruffians, who committed murder and 
robbery with little dread of punishment. 

Against this disorderly condition of society, the wisdom of 
our English kings, with the assistance of their great councils, 
was employed in devising remedies, which ultimately grew 
up into a peculiar system. No man could leave the shire to 
which he belonged without the pennis-ion of its alderman. 1 
No man could he without a lord, on whom he depended; 
though he might quit his present patron, it was under the 
condition of engaging himself to another. If he failed in 
this, his kindred were bound to present him in the county- 
court, and to name a lord tor him themselves. Unless this 
were done, he might be seized by ;iny one who met him as a 
robber. 3 Hence, notwithstanding the personal liberty of the 
peasants, it was not very practicable for one of them to quit 
his place of residence. A stronger guest could not be received 
more than two nights as such ; on Ihe third the host became 
responsible lot- his inmate's conduct* 

The peculiar system of f'nmk-pledsres seems to have passed 
through the following very gradual stages. At first an accused 
person was obliged to find hail for standing his trial. 1 At a 
subsequent period his relalions were called upon lo become 
sureties tor payment of the composition and other fines to 
which he was liable. 8 They were even subject to be im- 
prisoned until payment was made, and this imprisonment was 
commutable tor a certain sum of money. The next stage 
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was to make persons already eouvii-led. or of suspicious re- 
pute, give sureties fur their future behavior. 1 It is not till 
the reign of Edgar thut we find the first genera) law, which 
places every man ill the condition of the guilty or suspected, 
and compels him to find n surety, who shall he resjxnisible 
for his appearance when judicially summoned. 1 This is per- 
petually repeated and enforced in later statutes, during his 
reign and that of Ethelred. Finally, the laws of Canute 
declare the necesMiv of belonging i» some hundred and tj th- 
ing, as well as of providing sureties ;* and it may, perhaps, 
be inferred that the custom of rendering every member of a 
tything answerable for the appearance of all Hie rest, as it 
existed after the conquest, is as old ;is the reign of this Dimish 
monarch. 

It is by no means an accurate notion which the writer to 
whom I have already adverted has conceived that " the mem- 
bers of every ty thing were responsible for the conduct of one 
another; anil that the society, or their leader, might he pros- 
ecuted and ennipelled to make reparation tor an injury com- 
mitted by any individual." Upon this false apprehension of 
the nature of frank-pledges the whole of his analogical rea- 
soning is founded. It is indeed an error very current in 
popular treatises, and which might plead the authority of 
some whose professional learning should have saved them 
from so obvious a misstatement. But in fact the members of 
a tything were no more than perpetual hail (or each other. 
"The greatest security of the public order {says the laws 
ascribed to the Confessor) is that every man must bind him- 
self to one of those societies which the English in general 
call freehorgs, and the people of Yorkshire ten men's tale."* 
This consisted in the responsibility of ten men, each for the 
other, throughout every village in the kingdom ; so that, if 
one of the ten committed any fault, the nine should produce 
him in justice ; where he should make reparation by his own 
property or by personal punishment. If he ficd from jusiiee, 
a mode was provided according to which the tything nilglit 
clear themselves from participation in his crime or escape : in 
default of such exculpation, and the male factor's estate prov- 
ing deficient, they were compelled to make good the penalty. 
An d it is equally manifest, from every other passage in which 

" LcgM AttHlBtunl, p. 67, 0. 6, 7, 8 > Lrpss OunlL p. 137. 
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mention is made of this ancient institution, that the obligation 
of the ty thing was merely that of permanent bail, responsible 
only indirectly for tin' ginxl behavior of their members. 

Every freeman above the age of twelve years was required 
to be enrolled in some tything. 1 In order to enforce this 
essential part of police, thr; eourrs of the tourn and leet were 
creeled, or rather perhaps separated from that of the county. 
The periodical meetings tit' these, whose duty it wan to inquire 
into the state of tythiugs, whence they were called the view 
of frank-pledge, are regulated in Magna Charta. But this 
custom, which seems to have been in full vigor when Brac- 
ton wrote, and is enforced by a statute of Edward II., gradu- 
ally died away in suci.-eedin;: times.* According to the laws 
asci-ibed to the Confessor, which are perhaps of insufficient 
authority to fix the existence of any usage before the Con- 
quest, lords who pu.-srssed a baronial jurisdiction were per- 
mitted to keep their mililary tenants and (he servants of 
their household under [heir own peculiar frank-pledge.* Nor 
was any freeholder, in the age of Bracton, bound to be en- 
rolled in a tything. 1 

It remains only, before we conclude this sketch of the 
Anglo-Saxon system, to consider the once famous F ^ udll 
question respecting (he establishment of feudal jj™;* jJJ-JJJ 
tenures in EngLuid before the Conquest. The iucu- °™ 
position asserted by Sir Henry Spelman in his qn0Ht ' 
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Glossary, that lands were not held feudally before that period, 
having lii'cn di'nii'd liy the Iri-h jml-fc.-s in the great case of 
tenures he was compelled lo draw up his treatise on Feuds, 
in which it is more fully maintained. Several other writers, 
especially Hickes, Madox, and Sir Martin Wright, have 
taken the game side. But names equally respectable might 
be thrown into the opposite scale; and 1 think the prevailing 
biiis of modern antiquaries is in lavor of at least a modified 
affirmative as to this question. 

Lands are commonly supposed to have been divided, 
among the Anglo-Saxons, into boclnml and folkland. The 
former was held in full propriety, and uiijiht be conveyed by 
hoc or written grant; the latter was occupied by the common 
people, yielding rent or other service, and perhaps without 
any estate in the land, but at the pleasure of the owner. 
These two species of tenure might be compared lo freehold 
and copyhold, if the latter had retained its original depend- 
ence upon the will of the lord. 1 Uocland was devisable by 
will ; it was equally shared among the children; it was capa- 
ble of being entailed by the person under whose grant it was 
originally taken; aad in case of a treacherous or cowardly 
desertion from the army it was forfeited to the crown.' J Eut 
a different theory, at least as to the nature of fblkland, has 
lately been maintained by writers of very great authority.' 

It is an ini probable, and even extravagant supposition, that 
all these hereditary estates of the Anglo-Saxon freeholders 
were originally parcels of the royal demesne, aad conse- 
quently that the king was once the sole proprietor in his 
kingdom. Whatever partitions wore made upoa the con- 
quest of a British province, we may be sure that the shares 
of the army were coeval with those of the general The 
great mass of Saxon property could not have been held by 
actual beneticiary grants from the crown. However, the 
royal demesnes were undoubtedly very extensive. They 
continued to be so, even in the time of the Confessor, after 
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the donations of his pre 



church, are extant. The* are generally couched in that 
style of full and unconditional L-onvovance which is observa- 
ble in all such charters of the same age upon the continent. 
Some exceptions, however, occur ; the lands bequeathed by 



aeeou.it of.li.-ir bri.ruViary tenure. 1 

All the freehold lands of England, except 

taut in ,l,r,,„i,„ »,„■,> r, r of l.ridge,, 



tL^raffltary service of 'hmdholde^sT^it' »a' dm: f,,,',,' the 



■ptarchy upon the first 



have paid "his heribajiuurn, or penalty.' Nevertheless, as tba 
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policy of different slates may enforce tlie duties of subjects 
by more or less severe sanctions, I do not know that a law of 
forfeiture in such cases is to be considered as positively im- 
plying a feudal tenure. 

But a much stronger presumption is afforded by passages 
that indicate a muttial relation of lord and vassal among the 
free proprietors. The most powerful subjects have not a 
natural right to the service of other freemen. But in the 
laws enacted during ibe Ilt'jjimvhy we liml tbat the silhcund- 
mmi, or petty gentleman, might be dependent on a superior 
lord. 1 This is more distinctly expressed in some ecclesiasti- 
cal canons, apparently of the tenth century, which distinguish 
the king's thane from (lie landholder, who depended upon a 
lord.' J Other proofs of tlii.s might be brought from the Anglo- 
Saxon laws.' It is not, however, sulHrieiit to prove a mutual 
relation between the higher and lower order of gentry, in 
order to establish the existence of feudal tenures. For this 
relation was otten. personal, as I have mentioned more fully 
in another place, and bore the name of commendation. And 
no nation was so rigorous as the Knglisli in compelling every 
man, from the king's thane to the ceorl, to place himaelf 
under a lawful superior. Hence the question is not to-be 
hastily decided on the credit of a few passages that express 
this gradation of dependence ; feudal vn-sidnge, the object of 
our inquiry, being of a rml, not a personal nature, and result- 
ing entirely from ibe . I enure, of [■•arlienhir lands. But it is 
not unlikely that the personal relation of client, if I may use 
that word, might in a multitude of cases be changed into that 
of vassal. And certainly many of the motives which oper- 
ated in France to produce a very general commutation of 
alodial into feudal tenure might have a similar influence in 
England, where the disorderly condition of society made it 
the interest of every man to obtain the protection of some 
potent lord. 

The word thane corres ponds in its derivation to vassal; and 
the latter term is used by Asserins, ibe i uniemporary biog- 
rapher of Alfred, in speaking of the nobles of that prince.* 




Ehqimh Const. FEUDAL TENUEES. 



In their attendance, ton, upon (he, royal court. Hud the fidelity 
which was expected from them, the king's thanes seem ex- 
actly to have resembled that class of followers who, under 
different appellations, were the guards us well us courtiers 
of the Frank and Lombard sovereigns. But I have remark- 
ed that the word thane is not applied to the whole body of gen- 
try in the more ancient laws, where the word eort is opposed 
to the ceorl or rolurier, and that of sitficundmun 1 to the royal 
thane. It would be too much to infer, from the extension of 
this latter word to a large class of persons, that we should in- 
terpret it with a close attention to etymology, a very uncer- 
tain guide in almost all investigations. 

For the age immediately preceding the Norman invasion 
we cannot have recourse to a belter authority than Domes- 
day Book. That incomparable record contains the names of 
every tenant, and the conditions of his tenure, under the Con- 
fessor, ns well as at the time of its compilation, and seems to 
give little countenance to the notion that a radical change in 
the system of our laws had been effected during the interval. 
In almost every page we meet with tenants either of the 
crown or of other lords, denominated thanes, freeholders (liberi 
homines), or socagers (socmauui). Some of these, it is suited, 
might sell their lauds to whom they pleased ; others were re- 
stricted from alienation. Some, as il is expressed, might go 
with their lands whither (hey would; by which I understand 
the right of commending thorn-elves to any patron of their 
choice. These of course eould no! be feudal tenants in any 
proper notion of that term. Others could not depart from the 
lord whom they served ; not, certainly, that they were per- 
sonally bound to the soil, but that, so long as they retained it, 
the seigniory of the superior could not he defeated. 3 But I 
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am not aware thai military service is specified in any in- 
stance to be due from one of these tenants ; though it is diffi- 
cult to speak as to a negative proposition of this kind with 

.No direct evidence appears as to the ceremony of homage 
or the oath of fealty before the Conquest. The feudal ex- 
action of aid iu certain prescribed cases seems to have been 
unknown. Still less could those of wardship and marriage 
prevail, which were no general parts of the great feudal sys- 
tem. The English Luvvits, through an imperfect acquaint- 
ance with the history of tends upmi the fiilinent, have treat- 
ed these unjust innovations as if they had formed essentia! 
parts, of the system, and sprung naturally from the relation 
between lord and vassal. And, with reference to the pres- 
ent question, Sir Henry Sp.dman hns certainly laid too much 
stress upon them in concluding that feudal tenures did not 
exist among the Anglo-Saxons, because their lands were not 
in ward, nor their persons sold in marriage, liut I cannot 
equally concur with this eminent person in denying the ex- 
istence of reliefs during the same period. If the heriot, 
which is first mentioned in the lime of Edgar 1 (though it 
may probably have been an established custom long before), 
were not identical with the relief, it bore at least a very 
strong analogy lo it. A charter of Ethelred's interprets one 
word by the other. 2 In tins laws of "William, which reenact 
(hose of Canute concerning heriots, the term relief is em- 
ployed as synonymous. 3 Though the heriot was in later 
times paid in chattels, the relief in money, it is equally true 
that originally the law fixed a sum of money in certain cases 
for the heriot, and a cliattei for the reliefl And the most 
plausible distinction alleged hy Spi-lmaa, that the heriot is by 
law due from the personal estate, but the relief from the heir, 
seems hardly applicable to that remote age, when the law 
of succession as to real and personal estate was not dif 
ferent. 

It has been shown in another place how the right of ter- 
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to every read nr.* ilclciTiiiruLl imi. IVrhaps any attempt to 
decide it positively would em! in a verbid dispute. In trac- 
ing trie history of every pnlilical iii-tiniiiuii, tliree tilings nru 
tobe considered, liic priui'ipk-, tiiu form, and the name. The 

1 InSulfuH, p. 35. I do not pre »ni 10 Jlr. Kamble Li r.r Opinion Out tin 

nufcri rli.> :iii!hi'lir;cili- . ; - i >■ j 1 : 1 1 r - -h . v.nnli iTn.i.tiiiK [..rritilri.il jilri~]if[i!in In 

nliiHi :l( ill t-vi-nl- „r.. :i...irlv :i- nl.i n- r.l.t , ,lr in »n! ti imi 1 --• '■ ■■ 

tin. trnn.niast. Ili. k- c:,r.< in.xr (if rl;..|n [In- C [MlffSHOr. eo.ll>* I 

in i| ii.-itl'ii, . Uisfn-I. KjiUt. p. W. But They nm of tail - ' " 

n,-,„. ■:.l,.iaT.:.iil:-V- -.-.I I Ti> li-.vc tv.-i- *'■ 
Inure flivnnilile, An-li;r<i|.i_-i;.. vol. iviii 

|i. 4!i : yriiiVKio Trail,. <lf Hi! miliirui.. 
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Im. SouSiicdco, Ei[uH.Jurls. pp. 64,68 
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last will probably not be found in nay genuine Anglo-Saxon 
record. 1 Of the form or Hie peculiar ceremonies mid inci- 
dents of a regular ih-f, there is some, tlumgli not much, ap- 
pearance. Hut tlioso who reflect upon the dependence in 
which free and even nohle tenant.; held llii'ir estates of other 
Subjects, and upon the privilege.-' of territorial jurisdiction, 
will, I think, perceive much of the intrinsic character of the 
feudal relation, though in a less mature and systematic shape 
titan it assumed al'ler the Norman conquest. 1 
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CONSTITUTION* 



-13 prinpl]piL Ar- 

ui'ifi— lti'l-n .hC ll.Tii-j, |[|. ... v.,.- !■■ i..-.|Ui:v > In. in- lil.iTii! Cm" 

-■■.hull, 1,1 s,-:.mi r.t Mi.- Aii|..|i..\.in:i:i, - I'nri:. hv,.|i,..|ii,T, S.... 

tnliLi-.liiiii.il! i.l Mi|.L>niiii,,i. I. i.v - I'- J - 1 1 1 "■ ■ h I in r.iing Mil- l.WrtUilliOn — lie 
on Hi,. U.iiilnll.in ill Arl-li.iT.li,.,! I'nvi:, -™ In Kugluul. 

It is deemed by Willhni of Mahn-biiry mi extraordinary 
con uMiof lvol "' £ °' l'i'ovidence that the English should liuve 
Knouindbj given up all for lost after the battle of Hastings, 

Willi.™. w | ier ^ 01llj , ft smuli t | lougll brave army had y.-"r- 

llie country to an invader. ' Yet William was so advan- 
tageously tituati'd, tliat his success seems neither imaecoiint- 
oble nor any miitlcr of discredit lu the English nation. The 
heir of tiir house of Cerdic had been alrewiy ~ct a -side at the 
election of Harold; and bis yonlh. joined to a mediocrity of 

no encouragement to the scheme of placing liim upon the 
throne in those moments of i in mi neat peril which Ic-llowed 
the battle of Hasting. England ivas peculiarly destitute of 
great men. The weak reigns of Ethelred and Edward had 
rendered the government a mere, oligarchy, and reduced the 
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the bitterness of that servitude, which "William and his Nor- 
man followers were io liriiii upon [heir country. 

The commencement of his administration was tolerably 
ntaconiiuct equihible. Though many t'ontiscalions took place, 
uartt in order to giiLiily ihe Nomina army, yet the mass 
nioiiemie. ft p properly ivi* left in the hands of its former pos- 
sessors. Office* of high trust wi re bcsiowed. upon English- 
men, evea upon those whose luniily renown mi^ht have raised 
the most aspiring thoughts. 1 But partly through the inso- 
itbwcmM lence and injustice of William's Norman vassals, 
morevran- partly thniii^h I he suspiciousness natural to a mall 
consi'iims i if haviiiL' overturned Ike national govern- 
meat, liis yoke soon hecanie more heavy. Tlie Knglish were 
oppressed ; they rebelled, we™ sulnliieil, and oppressed again. 
Ail their risings were without concert, and desperate ; they 
wanted men fit to head the m, and fortresses to sustain . their 
revolt. 1 Alter a very few years they sank in despair, and 
yielded ibr a century to the indignities of a comparatively 
Email body of stE'atiL'er- without a -hide tumult. So possible 
is it for a nation to be kepi in permanent servitude, even with- 
out losing its reputation ibr individual courage, or its desire 
of freedom ! 1 

The tyranny of William displayed less of passion or inso- 



1 0r4»ricu» Vttntti, p. m (In Dn given It In mine detail from Hit former. 
CIlMiiSj HL't. Norm. Script.). HerewarJ uHimntdv awdstab peace irith 
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knee than of that indifference about human Buffering which 
distinguishes a cold and tai-sifdiit-d statesman. Impressed by 
the frequent risings of the English at the commencement of 
his reign, and by the recollection, as one historian observes, 
that the mild government of Canute had only ended in the 
expulsion of the Danish line, 1 he formed the scheme of rivet- 
ing sueh fetters upon the conquered nation, that all resistance 
should become impracticable. Those who had obtained hon- 
orable oflices were sueces^vely deprived of them ; even the 
bishops and abbots of English birth were deposed; 1 a stretch 
of power very singular in that age. Morcar, one of the most 
illustrious English, suffered perpetual imprisonment. Wal- 
tlieoff, a man of equally conspicuous birth, lost his head upon 
a scaffold by a very harsh if not iniquitous sentence. It was 
so rare in those times to iniliet judicially any capital punish- 
ment upon persons of such rank, thai his death seems to have 
produced more indignation and despair in England than any 
single circumstance. The name of Englishman was turned 
into a reproach. None of that race for a bundl ed years were 
raised to any dignity in the state or church. 3 Their language 
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and the characters in which ir was written were rejected as 
barbarous; in all schools, if we trust nn authority often quoted, 
children were (aught l-'ivuch, ami tin: laws were administered 
iu no oilier tongue. 1 It is well known that this use of French, 
in all legal proceedings lasted till the reign of Edward 111. 
Several English nobles, desperate of the fortunes of their 
country, sought refuge in the court of Constantinople, and ap- 
proved their valor in the wars of Alexius against another 
Norman conqueror, scarcely less celebrated than their own, 
Robert Guiscard. Under tin- mime of Varangians, those true 
and faithful supporters of the liyzaiiliiie umpire preserved to 
its dissolution their ancient Saxon idiom. 1 

An extensive spoliation of property accompanied these 
revolutions. It appears by the great national survey of 
Domesday Book, complete] near (ho elose of the Conqueror's 
reign,* that- the tenants in eapite of the crown were generally 
i lngalfu*, p. fll. ImntuD tunc An- ITIIuvra right!/ tnuktMl.Ia the leit 

plIi-.K .l.iirniii.a sunt. if. .|,i.,i:h. in: | >r ! m-ii 1 11: -, . li-inwnliir tiv ii/imim- 

ni-ri'.Hi t.<illi.[Mit, i In- il^nlMiil.ij* ri |.i l ,- M.'."-'. i'i.' r.,l-i.lii»nt t." II mil Iffst ; ihii'o 

P'Slif i\k r|ii:.cii!,(|iii: iili.'. u.i'i ,jiu,> :,,,.[ I Irnl ii.lllt., -mil rerhlinly licit 

niutvntur. "ip-iun L-ti:i:n i Li. ■-. 1 1 n i , it in ., , .-i,-,. |ui„ tab pnJMge eoiilil tWTv been 
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le* which ilicv lipid 
nay sHjieriority but 



diligence of Sir Henry Ellis. And we may presume that 
they were in a very much greater proportion among the 
" libr-ri LutiiNii.'-."' who In: hi luiuk subjei'l only to free servitts, 
seldom or never very burdensome. It may be added thut 



is:"' 



. 1'jljr.iVf, ii. k-na.it- were 78 



292 



TVRANNY OF WILLIAM I. Chat. VIII. Faki II. 



many Normans, as we learn from history, married English 
heiresses, rendered bo frequently, no doubt, by the violent 
deaths of tlieir fathers and brothers, but still transmitting 
undent rights, os well as native blood, to their posterity. 

Tliis might induce us lo suspect thai, great us tin: sjmliution 
must appear in modern times, und almnst completely us the 
nnlion was excluded from civil power in the commonwealth, 
there is some exaggeration in the language of those writers 
who represent tln'in as universally reduced to n stole of penury 
and servitude. And this suspicion may be in come degree 
just- Yet these writers, and especially the most English in 
feeling of them all, M. Thierry, tu c warranted by the language 
of contemporary authorities. An important passage in the 
Dialogus dc Scaccario, written towards the end of Henry 
IIL's reign, tends greatly to diminish the favorable impres- 
sion which the Snxou names of so many mesne tenants in 
Domesday Book would ereale. If we may trust Gervase of 
Tilbury, author of this link (realise, the estales of those who 
had borne arms against William were alone confiscated; 
though the others wore subjected in (be feudal superiority of 
a Norman lord. But when these lords abused their power 
to dispossess the native tenants, a clamor was raised by the 
English, and complaint made to the king; by whom it was 
ordered (if we rightly understand a passage not devoid of 
obscurity) that the tenant might make n bargain with his lord, 
so as to secure himself in possession ; but that none of the 
English should have any right of succession, a fresh agree- 
ment with the lord being required on every change of tenancy. 
The Latin words will be found below. 1 This, as here expressed, 



1 Pout ivgri! Hinr|lll.ki'ir!,>m, pi'.r jui- 
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suggests something like an uncertain relief at the lord's will, 
and paints the condition of the Kiigli-h tenant as wretchedly 
dependent. Hut iiii msirunicnl published by Spebnau, and 
which will he found in Wilkin.-. Leg. Aug. Sax. [i. l'M7, gives a 
more favorable vk-w, and asserts that William permitted those 
who had taken no part against him to retain their lands; 
though il appears by the very same record that ihc Normans 
did not much regard the ruyal precept. 

But whatever may have been tlir; legal condition of the 
English mesne tenant, by k night-service or socage, (for the 
case of villeins is of course not here considered,) during the 
first two Norman reigns, il seem- evident lhat lie was prolecled 
by the charter of Henry I. in the. hereditary possession of his 
lands, subject only to si "lawful and just relief towards his 
lord." For this charter is adilrc.—cd to all the liege men of 
the crown, "French and English ;" and purports to abolish all 
the evil eusfoms by which the kingdom had been oppressed, 
extending to the tenants of the barons as well as those of the 
crown. We cannot reasonably eon-lriie the language in the 
Dialogue uf the Exchequer, a-, if in that late age the English 
tenant had no estate of fee-simple. If this had been the 
case, there could not have, been ihc difficulty, which he men- 
tions in another place, ol distinguishing among freemen or 
freeholders (liberi homines) the Norman blood from the 
Englishman, which frequent intermarriage had produced. 
He must, we are led to think, either have copied some other 
writer, or made a careless and f'aully statement of his own. 
But, at the present, we are only considering the slate of the 
English in the reign of the Conqueror. And here we have, 
on the one hand, a manifest proof from the Domesday record 
that they retained the usufruct, in a very great measure, of 
the land ; and on liie other, Ihc siroug testimony of contem- 
porary historians |o the spoliation and oppression which they 
endured. It seems on the whole most probable Ifiat, notwith- 
standing innumerable acts of tyranny, and a general exposure 
to contumely and insolence, they did in fact possess what they 
are recorded to have possessed by the Norman Commission- 
ers of 1085. 

The vast extent of the Normati estates in capite is apt to 
deceive us. In reading of a baron who held forty or fifty or 
one hundred manors, we arc prone to fancy his wealth some- 
thing like what a similar estate would produce at this day. 
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But if we look at the next words, we ■diall continually find 
that some erne else held of him ; and lids was » holding by 
knight's service, subject to feudal incidents no doubt, but not 
leaving the seigniory wry lucrative, or giving any right of 
possessory ownership over the hind. The real possesions 
of thu tenant of tl manor, whether holding in chief or not, 
consisted in the demesne hinds, the prodncc of which lie ub- 
taitied without cost by the labor of the villeins, and in what- 
ever other payments lliey might be bound to make in money 
or kind. It will be remembered, whnl ha; been more than 
once inculcated, that at this time the villain and bordarii, that 
is, ceorls, were not like the villeins of Bracton and Littleton, 
destitute of rights in their property ; their condition was tend- 
ing to the lower singe, and with a Norman lord they were in 
much danger of oppression ; but they were "law-worthy," they 
hail a civil sktttts (to pass from one technical style to another), 
for a century after the Conquest, 

Yet I would net extenuate the calamities of this great 
revolution, true though it be that much good was brought out 
of them, and -bat we owe no trilling part of what inspires 
self-esteem to the Norman element of our population and our 
polity. England passed under the yoke ; she endured the 
arrogance of foreign conquerors ; her children, even though 
their loss in revenue may have been exaggerated, and still it 
was enormous, became a lower race, not called to the coun- 
cils of their soveivign.no: sharing his trust or his bounty. 
They were in a far different condition from the provincial 
Romans after the cotique-t of Gaul, even if, which is hardly 
possible to determine, their actual deprivation of lauds should 
have been less extensive. For not only they did not for sev- 
eral reigns occupy tin- honorable stations which sometimes 
fell to the lot of the Roman subject of Clovis or Alaric, but 
they had a great deal more freedom and importance to lose. 
Nor had they a protecting church to mitigate barbarous su- 
periority; their bishops were, degraded and in exile; the 
footstep of the invader was at their altars; their monasteries 
were plundered, and the native monks insulted. Rome 
herself looked with little favor on a church which hud pre- 
served some measure of independence. Strange contrast to 
the triumphant episcopate of the Merovingian kings! 1 
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Besides tlie severities exeivised upon the English after 
h very insurrection, two instances of William's un- ^ ^ 
sparing cruelty are well known, the devastation of urTorisnhlJo 
Yorkshire and of the New Forest- In ilie former, J"^ c ™ 
which hati tlio tyrant's plea, necessity, for its pre- 
text, an invasion Imiu^ threaieiii-d from Denmark, the whole 
country between the Tyne and the Humber was laid so des- 
olate, that for nine yeats. nft'Twards there was not an inhab- 
ited village, and hardly an inhabitant, left ; the wasting of 
this district having been followed by a famine, which swept 
away the whole population. 1 That of the New forest 
though undoubtedly less calami to as in its effects, seems even 
more monstrous from the frivolousness of the cause.' 2 He 
afforested several other tracts. And these favorite demesnes 
of the Norman kings were protected by a system of iniqui- 
tous and cruel regulations, railed the Forest Laws, which il 
became alter wards a great object with ihc a-sertorsof liber- 
ty (o correct. The penalty ibr killing a stag or a boar was 
Joss of eyes ; for William loved the great game, says the 
Saxon Chronicle, its if hi: had been their father. 8 

A more general proof of the ruinoii-; oppression of William 
the Conqueror may be deduced from the comparative condi- 
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tion of the English towns in the reign of Edward 
S^^uon the Confessor, iitid at the compilation of Domesday. 
J™.""?"- At the former epoch there wen: in York 1(107 in- 
^ ' habital houses, nt the latter <Jo7 ; at the former 
there were in Oxford 721, at the latter 213 ; of 172 houses 
in Dorchester, 100 were destroyed; of 243 in Derhv, 103; 
of -187 in Chester, 205. Some other towns had suifeivd less, 
but scarcely any one fails to exhibit marks of a decayed 
population. As to the relative numbers of the peasantry 
and value of lands at lhe>c uvu period-, it would not be easy 
lo assert an v tiling « it hull! a laborious examination of Domes- 
day Book. 1 

The demesne lands of the crown, extensive and scattered 
Donmlnsi.r over every county, were abundantly sufficient to 

far from wasting this ivumur by prodigal giants, took care lo 
let them at the highest rate In fa'nu, little earing how much the 
cultivators were J'aeked by his tenants. 0 Yet his exactions, 
both feudal and in the way of tallage from his burgesses and 
the tenants of his vassals, were almost as violent as his eouti-ca- 
tions. No source of income was neglected by him, or indeed 
by his successors, however trilling, unjii.-t, or unreasonable 
BkhMQf revellllt!:i - lvo eoiild iru-l Onlerieus Vilalis, 

tho cou- amounted to I0GOJ. a day. This, in mere weight 
quo™. of gfa^ WO uld oc equal to nearly 1,200.00(1/'. a 
year at present. But the arithmetical .-tatenicnis of these 
writers are not- hi iplieith' to be t'elird upon. He left at his 
death a treasure of (!0,(i00/, which, in conformity to his dy- 
ing ]'i:(|U!'st. iiis sacee->or di.-tribuird among (lie church and 
poor of the kingdom, as a teeble expiation of ihu crimes by 
which it had been aicnmnlatrd ; 1 an ac; of disinterestedness 
which seems to prove iliat Uutiis, amid.-t all liis vices, to not 
destitute of better . feelings than hi-toriaus have ascribed 
to him. It might appear that William had little use lor his 
extorted wealth. By die feudal constitution, as established 
during his reign, he commanded the service of a vast army 

I Tho pnpuJitlfln nvnrJnil In liomtB- s C1in>n. Siisfm. p. 138. 

<lnv !■ alJii;! ^:<.!..'l; v.kl.'li. In mini 1 I li nn: LuL^.i.j. I, |j. ,171. Onlerlcuii 

s-i Lirn I . .i'. i-,.; |V . t - ■. -i: an I ■■ ill- VImIh I, m l; ]<n, N. M fi:i I •,■-.-!] 

:lr; i;. m .y :„. ,., !,:! ,Y,,i- „ ■.!.,„. i n ■,. Wjl lim, im.v.ii.I, ,mi ,1.,, I i, ■ 1„ ,i. 

l.lli^ ti n luctlDntoDomaHlay, toI. II. ] ^ ■ „.;',' „„.i„ m"sIh-.v rl:,. ™u!- 

. |iiLni-Li)i[ .il [lit! tvniut'i I'ousclence. 
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at its own expense, either for domestic or continental war- 
fare. But this was not sufficient for his purpose; Hismeree- 
likc other tyrants he put greater trust in ruerce- ™v>. 
nary obedience. Some of his predecessors had kepi bodies of 
Danish troops in pav ; partlv uj lie secure against their hos- 
tility, partly from the convenience of a re-idar army, and 
the love which princes bear to it. V,m "William carried thi-i 
to a much greater length. He had always stipendiary sol- 
diers at his command. Indeed his army at. (he. tjim,, n,-si. 



tered upon the people, according to the proportion of their 

Whatever may be thought of (lie Anglo-Saxon tenures, it 
is certain that those of the feudal system were ,,,,,,^1 „_„. 
thoroughly established in England under the Con- « tlll> - 
qaeror. It lias been observed, in another part of c ' 
this work, that the rights, or feudal incidents, of wardship and 
marriage were more common in England and Normandy 
than in the rest of France. They certainly did not exist in 
the former before the Conquest; but whether they were an- 
cient customs of the latter cannot lie ascertained, unless we 
had more inronleslalde recui'ds of its early jnri.-pi'ndeiice. 
For the Great Customary of Normandy is a compilation its 
late as the reign of Richard Cmui'-de-Lion, when the laws oj' 
England might have passed into a country so long and inti- 
mately connected with i(. lint there appears rea-on to think 
that the seizure of the lands in wardship, the selling of the 
heiress in marriage, were originally deemed rattier acts of 
violence than conformable to law. For Henry I.'s charter 
expressly promises that die mothia', or next of kin, shall have 
the custody of the lands as well as person of the heir. 2 And 
as the charter of Henry II. refers to and confirms that of his 

1 Chnn. 8* n>ii. ]i. IS.i; liijulfm, p. i.i.i> it<-l,i l it- i". pm"!,,;., hi ,„■■, :n.l 

78. similiter K romhiHint Brgi DltOB itl 

5 Ti-rra> vl lilnTiiruin rinU« ere im; il l iiiib-i t ilrsimi ratnmui. 

BIOC>lv«ttliuB propliiiiuorum, r|iiijii-t'-- I. - Aii^^i-Si.si'ulCB, p. 234. 
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grandfather, it seems to follow that what is calicd guar- 
dianship in chivalry had not yet been established. At least 
it is not till the assize of Clarendon, continued at Northnmp- 
ton in 117ti,' that the custody of the heir is dearly reserved 
to the lord. With respect to the right of consenting to the 
marriage of a female vassal, ii seems to have been, as I have 
elsewhere observed, pretty general in feudal tenures. But 
the sole of her person in marriage, or the exaction of a sum 
of money in lieu of this scandalous tyranny, was only the law 
of England, and was not jk rlia|.s fully authorised as such till 
the statute of Merton in 12.111. 

One innovation made by William u|K>n the feudal law is 
very deserving of attention. By the leading principle of feuds, 
an oath of fealty was due from lhe vassal to the lord of whom 
he immediately held his land, and to no other. The king of 
France, iong after this period, had no feudal and scarcely any 
royal authority over the tenants of his own vassals. But 
William received at Salisbury, in 1085, the fealty of all land- 
holders in England, boih iIium: who held in chief, and their 
tenants; 2 thus breaking in upon the feudal compact in its 
most essential attribute, the exciu-ive dependence of a vassal 
upon his lord. And this may lie reckoned among the several 
causes which prevented the continental notions of indepen- 
dence upon the crown from ever taking root among the Eng- 
lish ari.-tocraey. 

The best measure of William was [lie establishment of pub- 
Pfewrln[i0ll lie peace. He permitted no rapine but his own. 
or public The feuds of private revenge, the lawlessness of 
p ™™' robbery, were repressed. A girl laden with gold, 
if we believe some ancient writers, might have passed safely 
through the kingdom." But this was the tranquillity of an 
imperious and vigilant despotism, the degree of which may be 
measured by these ciT'ects. in which no improvement of civili- 
zation had any share. There is n.-suredly nothing to wonder 
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the memory of this tyrant.' Some advantages undoubtedly, 
in the course of human atlair.-. eventually sprang from the 
Norman conquest. The invader-, though without perhaps 
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the fiefs of Anglo-Norman baron* a ft er ihe Conquest were 
far less considerable, even relatively to the me of the two 
countries, than those of France. The earl of Chester held, 
indeed, almost all that county; 1 the earl of Shrewsbury, 
nearly the whole of Salop. 'But these domains bore no com- 
parison with the du!;eduiu of Giiicuiie, or the comity of Tou- 
louse. In general, the lordships of William's barons, whether 
this were owing to policy or accident, were exceedingly dis- 
persed. Robert earl of Morelon, for example, ihe most richly 
endowed of ids followers enjoyed '218 manors in Cornwall, 
51 in Sussex, 19G in York -Id re, \Ki in Northamptonshire, be- 
sides many in otiter counties. 2 Estates so disjoined, however 
immense in their aggregate, were ill calculated for supporting 
a rebellion. It is observed by Madox that the knight's fee3 
of almost every barony were scattered over various counties. 

In the next place, these baronial tiefs were held under an 
actual derivation from the crown. The great vassata of France 
had usurped their dominions before the accession of Hugh 
Capet, and barely submitted to his nominal sovereignty. 
They never intended to yield the feudal tributes of relief and 
aid, nor did some of them even acknowledge the supremacy 
of his royal jurisdiction. But the Conqueror and his succes- 
sors imposed what conditions they would upon a set of Utrons 
who owed all to their grants ; and as mankind's notions of right 
are generally founded upon pi'(.'--i:ri|itiut), these peers grew 
accustomed to endure many burdens, n.im tantly indeed, but 
without that feeling of injury which would have resisted an 
attempt to impose litem upon the ratals of the French crown. 
For the same reasons the barons of England were regularly 
summoned to the great council, and by their attendance in it, 
and concurrence in the measures which were there resolved 
upon, a compactness and unity of interest was given to the 
monarchy which was entirely wanting in that of France. 

We may add to the circumstances that rendered the crown 
powerful during the first century alter the Conquest, an 
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their invaders. Both William Rufusand Henry L St 
made use of the former 10 strengthen themselves Normlns ' 
against the attempts of their brother Robert; though ^ they 

ject. 1 A fact mentioned by Onlerieii- Vitnlis illustrates the 
advantage which the ^ii'i'ii iiueni fbun.l in dii- national ani- 
mosity. During the siege of Bridgenorth, a town 1kjIoiiitli].l» 
to Robert de Bclesme, one of tin; most turbulent and powerful 
of'tho Norman baron-, by Henry I. in 1102, the rest of the 
nobility deliberated lo^elher, iinil came tu liifi ™;it;lu-uon that 
it' tlic kin^ mi I It I expel so di.-tiii;j;uished a subject, lie ivould be 
able to treat them all as liis servants. They endeavored 
therefore to bring about a treaty ; but the English part of 
Henry's army, hating Robert de Belesme as a Nun nan, urged 
the king to proceed with the siege ; which he did, and took 
the castle. 2 

Unrestrained, thorelbre, eomparalivuly speaking, by the 
aristocratic principles which influenced oilier feudal Tynnlll _ of 
countries, the administration acquired a tone of ttio Soman 
rigor and arbitrariness under "William the Con- govar '" I "" lt ' 

did not cease during a century and a half. For the first 

language, though vague, ami perhaps exaggerated, is too 
uniform and impressive to leave a doubt of the tyrannical 
el lit ruder of the government. The intolerable exactions of 
tribute, the rapine of purveyance, the iniquity of royal courts, 
are continually in their mouths. " God sees the wretched 
people," says the Saxon Chronicler, " most unjustly oppressed ; 
first they are despoiled of their possessions, then butchered. 
This was a grievous year (1124). Whoever had any prop- 
erty lost it by heavy taxes and unjust decrees. " 8 The same 
ancient chronicle, which appeal's to have been continued from 
time to time in the abbey of Peterborough, frequently utters 
similar notes of lamentation. 

From the reign of Stephen, ihe miseries of which are not 
to my immediate purpose, so far as they proceeded from 

1 W. Mulntahtlry, p. 120 tt 15(1. R. polpjl nunri mlserta, Soger do 

HO'eilen, 11.4(11. ; !i 1 1 r. . ?ii„|... |, lft|. |i„,,,|,.:i. ,;,!,:„ »ri»tiMiiU lllO tealpCin 
" Dn Ciusne, Script. Nnni.ui. p. S"T. {■. ;-,:•. mi. 11 .1; t-rm Ainlorum propter 
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turned this attribute of sovereignty into u means of revenue. 
But in England, women and even men, simply as tenants in 

chief, mill mil 11s winds, lined lo the crown for leave lo ninny 
wliom lliey would, or not to be compelled to marry any 
other. 1 Towns not only fined for original grants of fran- 
chises, hut for repeated ceiilirniiitiimH. The Jews paid ex- 
orbitant sum.4 for every common right of mankind, for pro- 
Uvtiun. for justice. In return they were sustained itguiiist 
their Christian debtors in demand- of usury, which supersti- 
tion and tyranny rendered enormous. 4 M^n fined for the 
king's good-will ; or that he would remit Ids anger; or to 
have his mediation with their adver-aries. Many lines seem 
as it were imposed in sport, if we look to the cause ; though 

' .. -.,1.11 ' i-knniicli nnj be noil "one, throonlinut &5rplueai rt-i™. 
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their extent, and the solemnity with which they were recorded, 
prove tlie humor to have been dilVeivmly relished by the two 
parties. Thus the bi -liop of Whichever paid a tun of good 
wine for not reminding the king (.Iniin) lo give n girdle to 
the countess of Albemarle ; and Robert de Vaux live best 
palfreys, that tiie same king might hold Ids peace about 
Henry Pinel's wife. Another paid four marks for leave to 
eat (pro licentia comedendi). But of all the abuses which 
deformed the An-iIo-Xuntian government, nunc was so flagi- 
tious as the sale of judicial redress. The king, we are olten 
told, is the fountain of justice ; but in those ages it .was one 
winch gold alone could unseal. Men fined to have right 
done them ; to sue in a certain court ; to implead a certain 
person ; to have restitution of hind which tiiev hut! ; ■ a .'ivd 
at law. 1 From the sale of that justice which every citizen 
has a right to demand, it was an easy transitioa to withhold 
or deny it Fines were receiver! for the king's help against 
the adverse suitor ; that is, fiir perversion of justice, or for 
delay. Sometimes they wen: paid by opposite parties, and, 
of course, for opposite ends. These were called counter- 
fines; but the money was sometimes, or as Lord Lyttelton 
thinks invariably, returned to the unsuccessful suitor. 3 

Among a people. imp'-rlccily civilized tin: most outrageous 
injustice toward- individuals may pass without the Q cllsra | 
slightest notice, while in matters electing the com- 
munity the powers of government are exceedingly controlled. 
It becomes therefore an important question what prerogative 
these Norman king's were used to exercise in raising money 
and in general legislation. By the prevailing feudal customs 
the lord was entitled to demand a pecuniary aid of his vas- 
sals in certain cases. These were, in England, to make his 
eldest son a knight, to marry his elde-t daughter, and to ran- 
som himself from captivity. Accordingly, when such cir- 
cumstances occurred, aids were levied by the crown upon its 
tenants, at the rate of a mark or a pound for every knight's 
fee." These aids, being slrieily due in the prescribed cases, 
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were taken without requiring (he consent of parliament. 

of military tenants in war, having rather thii appearance of 
mi indulgence than :iti inquisition, might reasonably be levied 
by the king. 1 It was not till the eliartcr of John that escu- 
agc became a parliamentary as-essmcut ; the custom of com- 
muting service having^ then grown general, and tlie rate of 

bui tlie'iiili'rior suhjeels of [lie cmivn were oppressed by tal- 
lages. Tlie demesne land.-: of tlie king and all royal towns 
were liable tu tallage ; an imposition hir more rigorous and 
irregular than tho ; e which fell upon I lie gentry. Tallages 
were continually raised upon dillcrcnt towns during all the 
Norman reigns without (lie consent of parliament, which 
neither represented them nor cu ed lor their interests. Tlie 
itinerant justices in their circuit usually set litis tax. Some- 
limes the tallage was assessed in gross upon a town, and col- 
lected by the burgesses ; Mime; i nu-. individually at the judg- 
ment of the justices. There was an appeal from an exces- 
sive assessment to the barons of tlie exchequer. Inferior 
lords might milage their own tenants and demesne towns, 
though not, it seems, without the king's permission.* Cus- 
toms upon the import and export of merchandise, of which 
the prisage of wine, that i~, a right ol taking two casks out 
of each vessel, seems the must material, were immemorially 
exacted by tlie crown. There is no appearance ilcu these 
originated with parliament.* Another tax, extending io all 
the lands of the kingdom, was Danegeld, the ship-munev of 
those times. This name had been originally given to the tax 
^ imposed under Ethelred II., in order to raise a tribute exact- 
ed by the Danes. It was afterwards applied to a permanent 
contribution tor the public defence against, die same enemies. 
But after the Conquest this tax is said to have been mily 
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occasionally required ; :ind the latest instance on record of 
iia payment h in the 20th of Henry II. Its imposition 
appears to have been at the kind's discretion. 3 

Tlio right of general legislation was undoubtedly placed 
in the king, conjointly wish his great council, 3 or, Rightof 
if the expression lie thought more proper, with '"Button. 

their advice. So little opposition was found in these assem- 
blies by the early Nininim kings, that they gratified their own 
love of pomp, as well as the pride of their barons, by con- 
sulting them in every important business. But the limits o 
legislative power were extremely indefinite. New laws, lik 
new taxes, aiFecting the community, required the sanction of 
that assembly which was supposed to represent it; hut there 
was no security (or individuals against acts of prerogative, 
which we should justly ironside:' as most tyrannical. Henry 
IL, the best of these monarchs, banished from England the 
relations and friends of Becket, to the number of four hun- 
dred. At another time he sent over from Normandy an 
injunction, that all the kindred of those who obeyed a papal 
interdict should be hani-h-'ii. anl [heir estates confiscated. 3 

The statutes of those reigns do not exhibit to us many 
provisions calculated to maintain public liberty on 
a broad and general foundation. And although d^^Jor 
the laws then enacted have not all been preserved, jj™™ 
yet it is unlikely that any of an extensively reme- 
dial nature should have left no trace of their existence. We 
find, however, what has sometimes been called the Magna 
Charta of William the Conqueror, published by Wilkins 
from a document of considerable authority. 4 We will, enjoin, 
and grant, says the king, that all freemen of our kingdom 
shall enjoy their lands in peace, free from all tallage, and from 
every unjust exaction, so that nothing but their service law- 
fully due to us shall be demanded at their hands.' The laws 
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of the Conqueror, found in Hovedeu, nre wholly different 
from [hose in Ingulfus, and are suspected not to liave escaped 
considerable interpolation. 1 It is remarkable that no refer- 
ence is made to this concession of Williaui the Conqueror 
in any subsequent charter. A charier of Henry L, the au- 
thenticity of which is undisputed, though it contains nothing 
specially expressed but a remission of unreasonable reliefs, 
wardships, and otb.T feudal burdens, 2 proceeds to declare that 
he gives his subjects the laws of Edward the Confessor, with 
the emendations made by his father with consent of his bar- 
ons.' The charter of Stephen no! only confirms that of his 
predecessor, bill add-, in fuller tonus than Henry had used, 
an express concession of the laws and customs of Edward.* 
Henry II. is silent about these, although he repeats the con- 
firmation of his grandfather's charter. 5 The people however 
had begun to look back to a more ancient standard of law. 
The Norman conquest, and all that ensued upon it, had en- 
deared the memory of their Saxon government. Its disor- 
ders were forgotten, or, rather, were less odious to a rude 
nation, than the coercive justice by which they were after- 
wards restrained. 8 Hence it became the favorite cry to 




1 Saltan, ltd BndWGrmsi. H„,[-.- fTr.:.- 1 : i . >■■:. iivit:>- IriMiKS. But it ll n-IWliw 
I. ■ ' ' n- ' i- is, ll. 213) Infers from l.lu to GUririOMI that lalllipB On lowrjfl 
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demand (lie laws of Edward the Confessor ; and the. Normans 
themselves, as they grew dissatisfied with the royal adminis- 
tration, fell into these English sentiments. 1 But what these 
laws were, or more properly, perhaps, these customs subsist- 
ing in the Confessor's age, was not very distinctly understood. 5 
So far, however, was clear, that the rigorous feudal servitude, 
the weighty tributes upon poorer freemen, bud never pre- 
vailed before the Conquest. In claiming the laws of Edward 
the Confessor, our ancestors meant but the redress of griev- 
ances, which tradition told them had not always existed. 

It is highly probable, independently of the evidence sup- 
plied by the charters of Henry I. and his two sue- R . h rf , , a 
censors, that a sense of oppression hud long been r ;„ l: ,.,.!:„ r 
stimulating the subjects of so arbitrary a govern- 
ment, before they gave any demon -t rations of it 
sufficiently palpable to rind a place in history. But there are 
certainly no instances of rebellion, or even, as far as we 
know, of a constitutional resistance in parliament, down to 
the reign of Richard I. The revolt of the earls of Leicester 
and Norfolk against Henry II., which endangered his throne 
and comprehended his children with a lurge part of his barons, 
appears not to have been founded even upon the pretest of 
public grievances. Under ltiehnrd I. something more of a 
national spirit began to show itself! For the, king having 
left his chancellor Willhnu Lungehiimp joint regent and justi- 
ciary with the bishop of Durham during his crusade, the 
foolish insolence of the former, who excluded his coadjutor 
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from any share in the administration, provoked every otic of 
the nobility. A convention of these, tlie king's brother 
placing himself at their head, passed a sentence of removal 
and banishment upon the chancellor. Though there might 
be reason to conceive that this would not be impleading to 
the king, who was already apprised how mueb Longchnmp 
had abused his trust, it was a remarkable assumption of power 
by that assembly, anil the earliest authority for a leading 
principle of our constitution, the responsibility of ministers 
to parliament. 

In the succeeding reign of John all the rapacious exactions 
Higiu. U?U111 tu t^sc Norman kings were not only re- 
Otart*. doubled, but mingled with other outrages of 
tyranny still more intolerable. 1 These too were to be endured 
at the hands of a prince utterly ctmteinpiible lor his folly and 
cowardice. One is surprised al the forbearance displayed by 
the barons, till they took up arms at length in that confeder- 
acy which ended in establishing [he Great Charier of Liber- 
ties.' As this was the first effort towards a legal government, 
so is it beyond com pari son the mo-l important event in our 
history, except that Revolution without which its benefits 
would have been rapidly annihilated. The constitution of 
England lias indeed no r-inglc date from which its duration is 
to be reckoned. The institutions of positive law, the far 
more important changes which time has wrought in the order 
of society, during six hundred years subsequent to the Great 
Charter, have undoubtedly lessened its direct application to 
our present circumstances. But it is still the keystone of 
English liberty. All that has since been obtained is little 
more than as confirmation or commentary; and if every 
subsequent law were to be swept away, there would still 
remain the bold features that distinguish a free from a des- 
potic monarchy. It lias been lately the fashion to depreciate 
the value of Magna Charta, as if it had sprung from the 
private ambition of a few selfish barons, and redressed only 
60me feudal abuses. It is indeed of little importance by what 
motives those who obtained it were guided. The real charac- 
ters of men most distinguished in the transactions of that 
time are not easily determined at present. Yet if we bring 

1 In 1207 John VKH a seventh of tiia al. im. Rut Ma Insult* upon the no- 

BonMel of lly mid H,ii ri ; n >1 ]„.i--:i.h, hilit M.nn'hmg their «i«es nni 

fum:rl.i[Hiriuiir.[r.l[li[i..s,. I cr «,!■.-,.,-,■ ,1 m-livr- urn-, as usually iia[.jHMi B , tile 
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these ungrateful suspicions to the test, lliey prove destitute of 
all reasonable foundation. An equal distribution of civil 
rights to all classes iif freemen furies (lit- peculiar beauty of 
the charter. In tins just solicitude for lie: people, and in the 
moderation which infringed upon no essential prerogative of 
the monarchy, we may perceive a liberality and patriotism 
very unlike the selfishness which is sometimes rashly impaled 
to those ancient barons. And, as far as we are guided by 
historical testimony, two great men, the pillars of our church 
and state, may be considered a- entitled beyond the rest to 
the glory of this monument ; Stephen Langton, archbishop 
of Canterbury, and William earl of Pembroke. To their 
temperate zeal fin- a legal government, Kngland was indebted 
during that critical period for the two greatest blessings that 
patriotic statesmen could confer; the establishment of civil 
liberty upon an immovable basis, and Ibe preservation of 
national independence under the ancient line of sovereigns, 
which rasher men were about to exchange for the dominion 
of France. 

By the Magna Charla of John reliefs were limited to a 
certain sum according to the rank of the tenant, the waste 
committed by guardians in chivalry re •trained, the disparage- 
ment in matrimony of female wards forbidden, and widows 

tending to the sub-vassals of the crown, redressed the worst 
grievances of every military tenant in England. The fran- 
chises of the city of London and of all towns and boroughs 
were declared inviolable. The freedom of commerce was 
guaranteed to alien merchants. The Court of Common Pleas, 
instead of following the kind's person, was fixed at West- 
minster. The tyranny exercised in the neighborhood of royal 
forests met with some check, which was further enforced bv 
the Charter of Forests under Henry III. 

But the essential clauses of Alagna Charla arc those which 
protect the personal liberty and property of all freemen, by 
giving security from arbitrary imprisonment and arbitrary 
spoliation. "No freeman (says the 29th chapter of Henry 
III.'s charter, which, as the existing law. I quote in preference 
to that of John, the variations nol being very material) shall 
be taken or imprisoned, or be disseized of his freehold, or 
liberties, or free customs, or be outlawed, or exiled, or any 
otherwise destroyed ; nor will we pass upon him, nor send 
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upon him, but "by lawful judgment of his peers, or by the law 
oi* the land.' We will sell to no man, we will not deny or 
delay to any man, justice or right." It is obvious tliat these 
words, interpreted hy any honest court of law, convey an 
ample security for lln; two main rights of civil society, from 
the em, therefore, of king John's charter, it must have been 
a clear principle of our constitution that no man can he de- 
tained in prison without trial. Whether courts of justice 
framed the writ of llabea- Corpus in conformity to the spirit 
of this clause, or found it already in their register, it became 
from that em the right of every subject to demand it. That 
writ, rendered more actively remedial by the statute of Charles 
II., but founded upon the bread basis of Magna Chart a, is 
the principal bulwark of English liberty ; and if ever tempo- 
rary ci reams tat: ccs, or the doubtful plea of political necessity, 
shall lead men to look on its denial with apathy, the most dis- 
tinguishing characteristic of our constitution will be effaced. 

As the clause recited above protect." the subject from any 
absolute spoliation of his freehold rights, so others restrain 
the excessive amercements which hud an almost equally ruin- 
ous operation. The magnitude of his offence, by the 14th 
clause of Henry IIL'a charter, must be the measure of hia 
fine; and in every case the coittaitcment [n word expressive 
of chattels necessary to each man's station, as the arms of a 
gentleman, the merchandise of a trader, the plough and wag- 
ons of a peasant) was exempted (rum seizure. A provision 
was made in the charier of John that no aid or escuage should 
be imposed, except in the three feudal cases of aid, without 
consent of parliament. And (his was extended to aids paid 
by the city of London. But the clause was omitted in the 
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three charters granted by Henry III., though parliament 
seem to have acted upon it in most part of his reign. It had, 
however, no reference Id tallages imposed upon towns without 
their consent. Fourscore years were yet It) elapse before the 
great principle of parliamentary luxation was explicitly and 
absolutely recognized. 

A law which enacts thai, justice shall ncirher be sold, denied, 
nor delayed, stamps willi hilhmy thai government under which 
it had become necessary. Hut from [he time of the charter, 
according to Madox, the di- graceful perversions of right, 
whieli are upon record in the rolls of the exchequer, became 
less frequent. 1 

From ibis era a new soul was infused into the people of 
England. Her liberties, at the best long in abey- s M » of the 
ance, became a tangible possession, and those "^j'j^S^ 
indefinite aspirations for the law s of Edward the m. 
Confessor were changed into a steady regard for the Great 
Charter. Pass but from the history of linger lie Hoveden to 
that of Matthew Paris, from the second Henry to the third, 
and judge whether the victorious struggle had not excited an 
energy of public spirit to which the nation was before a 
stranger. The strong man, in the sublime language of Mil- 
ton, was aroused from sleep, am] siiook his invincible locks. 
Tyranny, indeed, and injustice will, by all historians not abso- 
lutely servile, be noted with moral reprobation ; but never 
shall we find in (he English writers of the twelfth century 
that assertion of positive and national rights which distin- 
guishes those of the next age, ami particularly the monk of 
St. Alhan's. From his prolix history we may collect three 
material propositions as to tin: slate ol' the English constitu- 
tion during the long reign of Henry III.; a prince to whom 
the epithet of worthless seems be.-t applicable; and who, 
without committing any flagrant crimes, was at once insincere, 
ill-judging, and pusillanimous. The intervention of such a 



Edward I lad immediately succeeded to the throne of John. 

1. The Great Charter was always considered as a funda- 
mental law. But yet it was supposed to acquire additional 
security by frequent continuation. This it received, with 
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some not inconsiderable variation, in tin: first, second, and 
ninth years of Henry's reign. The last of these is in our 

but Sir E. Coke reckons thirty-two instances wherein it has 
been solemnly ratified. Several of these were during the 
reign of Henry III., and were invariably purclmsed by the 
grant of a subsidy. 1 This prudent accommodation of parlia- 
ment to the cireiunsiances of (heir age nut only made the Jaw 
itself appear mure inviolable, tun established that correspond- 
ence between supply ami redress which tin- some centuries 
was the balance-spring of our constitution. The charter, 
indeed, was often grossly violated by their administration. 
Even Hubert de Burgh, of whom history speaks more favor- 
ably than of Henry's later favorites, though a faithful servant 
of tlie crown, seems, as is too oflcn the ease witli such men, 
to have thought the king's honor and interest concerned in 

maintaining an unlimited prei-ogal ive. J The government was, 
however, much worse administered after his fall. From the- 
great difficulty of t'utnpirlliiig tin 1 king < ■ > observe the bounda- 
ries of law, the Engli-h clergy, to whom we are. much indebted 
for their zeal in In-bull' of liberty during ibis reign, devised 
means of binding his conscience and terrifying his imagination 
by religions sanctions. Tin' solemn excommunication, accom- 
panied with the most awful threat-, pronounced against the 
violators of Magna Cliarta, is well known from our common 
histories. The king w;t- a party lo tbis ceremony, and swore 
to observe the charter. But Henry III., though a very de- 
vout person, had his own notions as to tin- validity of an oath 
that affected his power, and indeed passed his life in a scries 
of perjuries. According to the creed of that age, a papal 
dispensation might annul any prior engagement ; and he was 
generally on sufficiently good terms with Rome to obtain such 
an indulgence. 

2. Though the prohibition of levying aids or escuages 
without consent of parliament had been omitted in all 
Henry's charters, yet neither one nor the other seem in fact 
to have been exact cd ai discretion throughout bis reign. On 
the contrary, the barons frequently refused the aids, or rather 
subsidies, which bis prodigality was always demanding. In- 
deed it would probably have been impossible for the king, 
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however frugal, stripped as he was of so many lucrative 
though oppressive prerogatives by the Great Charter, to sup- 
port the expendi 1 11 re of govern moot from his own resources. 
Tallages on his demesnes, mid especially on the rich and ill- 
affected city of London, he imposed without scruple ; but it 
does not appear that lie ever pretended to a right of gen- 
eral taxation. We may therefore take it for granted that 
the clause in John's chm-'er, [hough not expressly renewed, 
was still considered as of binding force. Tiic king was often 
put to great inconvenience by the refusal of supply ; and at 
one time was reduced to sell bis plate and jewels, which the 
citizens of London buying, be was provoked to exclaim with 
envious spile against their riches, which he bad not been able 
to exhaust. 1 

3. The power of granting money must of course imply the 
power of withholding it ; yet Ibis has sometimes been little 
more than a nominal privilege. But in this reign the Eng- 
lish parliament exercised their ri<rh( of refusal, or, what Was 
much belter, of conditional assent. Great discontent was 
expressed at the demand of a subsidy in 1287 ; mid the king 
alleging that he had expended a gran dcil of money oi 



those affairs, nor ought they to share the punishment of acts 
of imprudence they hud not committed. 3 In 1211, a subsidy 
having been demanded for the war in Poitott, the barons 
drew up a remonstrance, enumerating all the grants they had 
made on former occasions, but always on condition that the 
imposition should not be turned into precedent. Their last 
subsidy, it appears, had been paid into the hands of four 
barons, who were to expend it at their discretion for the 
beiielit of the kin;; and kiu^dmu : ;l an early instance of par- 
liamentary control over public expenditure. On a similar 
demand in 1 214 the king was answered by complaints against 
the violation of the charter, the waste of former - ifoidiea, 
and the maladministration of his servants.* Finally the 
barons positively leiiist d any money ; and he extorted 1500 
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marks from the city of London. Some years afterwards 
[hey declared their reading* to burden themselves more 
than ever if they could secure the observance of the charter ; 
and requested that the jiMickry, chancel lor, and treasurer 
might he appointed with consent of parliament, according, 
as they asserted, lo ancient custom, and might hold their 
olliee- during gimd behavior. 1 

Forty yearn of mutual dU-atWhelkui hrtd elapsed, when a 
signal act of Henry's imp™ vide nee brought on a crisis which 
endangered his throne Innocent IV., out of mere animosity 
against the family of Frederic, II., left no means untried to 
raise n|i a competitor for the crown of Naples, which Man- 
fred had occupied. Richard earl of Cornwall having been 
prudent enough lo decline [hi* speculation, ihe pope oft'ered 
to support Henry's second sun, prince. Kdiuund. Tempted 
by such a prospect, the silly lung involved himself in irre- 
trievable embar ragmen Is by prosecuting an enterprise which 
could not possibly he advantageous to England, and upon 
which he entered without the advice of his parliament. Des- 
titute himself of money, he wits compelled lo throw the ex- 
pense of this new crusade upon the pope ; hut the assistance 
of Home was never gratuitous, and Henry actually pledged 
his kingdom for the money which she might expend in a war 
for her advantage and his own. 5 He did nut even want the 
effrontery to tell parliament in 12u7, introducing his son 
Edmund as king of Sicily, that (hey were bound for the re- 
payment of 14,000 marks with interest. The pope had also, 
in furtherance of thu Neapolitan project, conferred upon 
Henry the tithes of all beuclices in England, as well as the 
first fruits of such a* should be vacant- 8 Such a concession 
drew upon the king the implacable resentment of his clergy, 
already complaining of the cowardice ui* connivance that had 
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during aJI his reign exposed them to the shameless exactions 
of Rome. Henry hnd now indeed cause tu regret his precip- 
itancy. Alexander IV., the reigning pontiff, threatened 
him not only with a revocation of the grant to his bod, hut 
with an tsKLUf Lnniiiti'_':il ion ami .general interdict, if the money 
advanced 0:1 his account should not bi: immediately repaid 
and a Roman age 11: explained the demand to a pnrl.unieiit 
assembled in London. The sum required was so enormous, 
we are told, that it struck all the hearers with astonishment 
and horror. The nobility oi' the realm were indignant to 
' lliink dial one man's supine folly should thus bring them to 
ruin. 3 Who can deny linn measures beyond the ordinary 
course of the constitution were ncees.mry to control so prodi- 
gal and injudicious a sovereign '! Accordingly (he barons in- 
sisted that twenty-lour persons should he nominaled, half by 
the king and half by themselves, to reform the stale of 
the kingdom. These were appointed on the meeting of the 
parliament tit Oxford, after si prorogation. 

The seven years that followed are a revolutionary period, 
the events of which we do not lind satisliu'iorily i 
by the historians of the time. 8 A king dive-ted of preroga- 
tives by his people soon appears even to themselves an in- 
jured party. And, as the baronial oli^ti el 1 v acted with that 
arbitrary temper which is never pardoned in a government 
that has an air of usurpation about it, the royalists began to 
gain ground, chilly through the di-fcetiou of some who had 
joiu.-d in the. original limitation- imposed on the crown, usu- 
ally called the provisions of Oxford. An ambitious man, 
confident in his talents and popularity, ventured to display too 
marked a superiority above his fellows in the sumo cause. 
But neither his character nor the battles of Lewes and 
Evesham fall strictly within the limits of a constitutional 
history. It is however important to observe, that, even in 
the moment of success, Henry 111. did nut presume lo revoke 
any part of the Great Charter. His victory had been 
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achieved l>v the arms of tlie English nobility, who hail, gen- 
endly speaking, concurred m the former measures, against his 
government, and wlio.*c opposition to the earl of Leicester^ 
usurpation was compatible with a steady attachment to con- 
slilulional liberty. 1 

The opinions of eminent lawyers are u n doubt cdly, where 
LiuiiMtioiu Icgi-lativo or judicial amlioHties fail, the best evi- 
S'u.v"vi' r,! ' '■' ,,l< ' 1 -' 'hut ai " '-><■■ adduced in constitutional history, 
i.i-.-- "i i'l.un ll will therefore be satisfactory to select n few 
passages from Brae ton, himself a judge at the 
end of Henry III.'s reign, by which the limitations of 
prerogative by law will clearly appear to have been fully 
established. "Tin 1 king," says he, "must not be subject 
to any maa, but to God and the law ; for the law makes him 
king. Let the king therclbrc give to llie law what the law 
gives (o him, dominion and power; lor there, is no king where 
will, and not law, bears rule." ; " Tim king (in a ma her place.) 
can do nothing on earth, being [he minister of God, but what 
he can do by law; nor is what is raid (in the Pandects) any 
objection, that whatever the prince pleases shall I* law; be- 
cause by the words that follow in that text it appears to 
design not, any mere will of the prince, but that which is 
established by the advice of ids councillors, (lie king giving 
his authority, and deliberation being bad upon it." a This 
passage is undoubtedly a misrepresents ion of the famous lex 
rcgi.a, which lias ever been interpreted to convey the unlimit- 
ed power of the people to their emperors. 1 Hut the very 
circumstance of so perverted a. glo-s put. upon this test is a 
proof that no other doctrine could be admitted in the law of 
England. In another pa-sage Hraetou reckons as superior 
to the king, " not only God and the law, by which he is made 
king, hut his court <>: earls and baron* ; for the former (com- 
itcs) are so styled as associates of the king, and whoever 
lias an associate, has a master; 6 so that, if the king were 
without a bridle, that is, the law, they ought to put a bridle 
upon him."" Several other passages in Bracton might be 

1 Tin' Kirl of fil'iuiv-ittr, wlirmi ]kt- from QliinviTi introJucUon to his 
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produced to thtj same import; but these are ^uflielent to de- 
monstrate (In: ifiiporlant filet that, however exlciir-ivc or even 
indrtiiiir.f. might In: [In- royal jii riioizmivc ill the days of llem-y 
III., the law was already its superior, itself but made part of 
tlie law, and was incompetent to overthrow it. 1 It is true 
that in this very reign the practice of di- pen.- big with statutes 
by a no n -obstante was introduced, in imitation of the papal 
dispensations.' But this prerogative could only be exerted 
within certain limits, and, however pernicious it may be 
justly thought, was, when (bus understood ;md deiined, not, 
strictly speaking, incompatible with the legislative sovereign- 
ty of parliament. 

In conformity with the system of France and other feudal 
countries, there was one standing council, which The King'a 
assisted the kings of England in the collection and Ooun ' 
management of their revenue, the administration of justice 
to suitors, and the despatch of all puidie business. This was 
styled the King's Court, and held in his palace, or wherever 
he was personally present. It was composed of the great 
officers; the chief justiciary,'' the chancellor, the constable, 
a Angiln •• 
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marshal, chamberkuu. steward, and treasurer, with any others 
whom the king might appoint. Of this great court there 
was, as it seems, from the beginning, a particular branch, in 
which all matters relating to the revenue were exclusively 
ThoCourt transacted. This, ilimigh composed of the same 

of Kirhen- persons, yet, being held in a different part of the 
palace, and for different business, ivas distinguished 
from the king's court liy the name of the [Exchequer ; a sepa- 
ration which became nim | d-'ie when civil pleas were decided 
and judgments recorded in this second court. 1 

It is probable that in the age next after (he Conquest few 
causes in which the crown had no interest were carried before 
the royal tribunals; every man finding a readier course of 
justice in the manor or county lo which be belonged. 1 Hut 
by degrees this supreme jurisdiction became more familiar; 
and, as it seemed less liable to partiality or intimidation than 
the provincial courts, .suitors grew willing to submit to its 
expensiveness and inc/tnvenicnee. It was obviously the 
interest of the king's court to give such equity and steadi- 
ness to its decisions as might encourage this disposition. 
Nothing could he more advantageous to the king's authority, 
nor, what perhaps was more immediately regarded, to his 
revenue, since a tine was always paid for leave to plead in 
his court, or to remove thither a cause commenced below. 
But because few, comparatively speaking, could have recourse 
to so distant a tribunal as that of the king's court, and per- 
haps also on accouui of the attachment which the English 
felt to their ancient right of trial by the neighboring tree- 
initttution holders, Henry II. established itinerant justices to 
of Juhhcm or decide civil and criminal pleas within each county.' 
uatI *' This excellent institution is referred by some to the 
twenty-second year of that prince; but Madox traces it 
several years higher.* We have owed to it the uniformity 
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of our common law, which would otherwise have been split, 
like that of France, into a multitude of local customs ; and 
we still owe to it the assurance, which is felt by the poorest 
and most remote inhabitant of England, that his right ia 
weighed by the saints incorrupt and acute understanding 
upon which the decision of the highest questions is reposed. 
The justices of a*-™ seem originally to have gone their 
circuits annually ; and as part of their duty was to set tallages 
upon royal towns, and stipi'rimend i iie collection of the reve- 
nue, we may be certain that there could be no long interval. 
This annual visitation was expressly coniirtned by the twelfth 
section of Magna Ghana, which provides also that no assize 
of novel disseizin, or mort d'aiicestor. should he taken except 
in the shire where the lands in controversy lay. Hence this 
clause stood opposed on the one hand to tire encroachments 
of the king's eourl, which mi^hi otherwise, by drawing pleas 
of land to itself, have defeated the .suitor's right to a jury 
from the vicinage; and on the other, to those of the feudal 
aristocracy, who haled any interference of the crown to chas- 
tise their violations of law, or control their own jurisdiction. 
Accordingly, while, the. confederacy of barons against Henry 
IH. was in its full power, an aLtetupt was made to prevent 
the regular circuits of the judges. 1 

Long after the reparation of the exchequer from the king's 
court, another branch was detached for the decision Thecouct 
of private suits. This had it- b'^inuiiiL', in Madox's of Common 
opinion, as early as the reign of Richard L* But pl ™ 3 ' 
it was completely t'slablidied liv Majrna Charta. " Common 
Pleas," it is said in the fourteenth clause, " shall not follow 
our court, but be held in some certain place." Thus was 
formed the Court of Common Bench at Westminster, with 
full, and, strictly speaking, exclusive jurisdiction over all civil 
disputes, where neither the king's interest, nor any matter 
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(savoring of a criminal nature, was concerned. For of such 
disputes neither the court of king's bench, nor that of ex- 
chequer, can lake cognizance, except by means of a legal 
fiction, which, in the one ca-r, supposes an act of force, and, 
in tlie other, a debt to the crown. 

The principal officers of stale, who had originally been 
effective members of the king's court, began to withdraw 



chequer have still seats on the equity side of that court, a 
vestige of its ancient constitution. It would indeed have been 
difficult for men bred in camps or palaces to fulfil the ordi- 
nary functions of judicature under su ell a system of law as 
had grown up in England. The rules of legal decision, 
among a rude people, are ahvays very simple; not serving 
much to guide, far less io control, tlie feelings of natural 
equity. Such were those which prevailed among the Anglo- 
Saxons; requiring no subtler iuiellecl, or deeper learning, 
than the earl or sheriff at the head of his county-court might 
be expected to possess. But u great change was wrought in 
about a century utter the Conquest. Our English lawyers, 
prone 10 magnify the antiquity, like the other merits of their 
system, are apt lo carry up the dale of the common law, till, 
like the pedigree of an illustrious family, il loses itself in the 
obscurity of ancient time. Even Sir Matthew Hale does not 
hesitate to say that its origin i- us uiidif-ruvirrable as lliat of 
the Nile. But though some features of the common law may 
be distinguishable in Saxon times, while our limited knowl- 
edge prevents us from assigning many of its peculiarities to 
any determinable period, yet the general character and most 
essential parts of the system were of much later growth. 
The laws of the Anglo-Saxon kings, Madox truly observes, 
are as different from those collected by Glanvil as the laws 
of two different nations. The pecuniary compositions for 
crimes, especially for homicide, which run through the Anglo- 
Saxon code down to the laws ascribed to Heniy I., 1 are not 
mentioned by Glanvil. Dead, seems to have been the regu- 
lar punishment of murder, as well as robbery. Though the 
investigaiion by means of ordeal was not disused in his time, 3 

1 C. 70. mnrtler, hiring failed in His onlMl of 
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jet trial by combat, of which we find no instance beibre ibe 
Conquest, was evidently preferred. Under tlie Saxon gov- 
eminent, suits appear to have commenced, even before the 
king, by verbal or written complaint; at least, no trace re- 
mains of the original writ, the foundation of our civil pro- 
cedure. 1 The descent of lands before the Conquest was 
according to the custom of gavelkind, or equal partition 
among the children ;- in I In: age of Henry I. lilt: cldc-t win 
took the principal lief to his own share ; a in that of Glanvil 
he inherited all the lands held by knight service ; but the dc 
scent of socage lands depended on the particular custom of 
the estate. By the Saxon laws, upon ilie death of the son 
without is, ne, the Hither inherited; 1 by our common law, ho 
is absolutely, and in every ease, excluded. Lands were, in 
■ruiieral, dev i-nblc by testament, before [he Comple.-t ; but not 
in the time of Henry II.. except by particular custom. These 
are sufficient samples of the differences between our Saxon 
andSorman jurisprudence ; but the distinct character of the 
two will strike more forcibly every one who peruses succes- 
sively the laws published by Wilkins, and the treatise ascribed 
to Glanvil. The former resemble the b:irbarie codes of the 
continent, and the capitularies of Charlemagne and his family, 
minute to an excess in apportioning punishments, but sparing 
and indefinite in treating of civil rights; while the other, 
copious, discriminating, and technical, displays the character- 
istics, as well as unfolds the principles, of English law. It ia 
difficult to assert anything decisively as to the period between 
the Conquest and the reign of Henry II., which presents 

fewer materials for legal history than the preceding age ; but 
the treatise denominated the Laws of Henry I., compiled at 
the soonest about the end of Stephen's reign, 5 bears so much 
of a Saxon character, that I should be inclined to ascribe our 
present common law to a date, so far as it is capable of any 
date, not much antecedent to the publication of GlanviL* At 
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the same time, since no kind of evidence attests any sudden 
lint i radical changi- in (he J u -[ imj ii( ■ rn ■( ■ us' Hnglaad, the. 
question must be considered as li lt in <ji-c;ii obscurity. Per- 
haps it might he rcaisonulilc: to eonjeciure that tin; (realise 
Called Leges Ilcnrici Primi contains thy ancient usiojes si ill 
prevailing in tin; interior jurisdictions, anil that of Glanvil 
tlm rules eslahlished by the Norman lawyers of the king's 
court, which would of course acquire a general rceie/nit^'a 
aiul olheacy, in consequence of lliu iusl ilulioii ol' justices 
holding their assizes ]n-riu.[it;illy throughout tlie country. 
The capacity of deriding legal controversies was now only 

obnmctor 10 '*" lnt ' m mon w ' 10 devoted themselves to 
Hid driixMof that peculiar study ; and a race of such men arose, 
iii,. i-v..L.ri"-ii whose eagerness and oven enthusiasm in the pro- 
fession of [he law were stimulated by the self-com- 
placency of intellectual dexterity in threading its intricate and 
tiunuv mazes. The Normans are noted in their own country 
for a -lirev.'d ;l jal litigieus tei'iper. which may have given a 
character to our courts of justice in early limes. Sonu ibing 
too of lliat excessive subtlety, and that preference of techni- 
cal to rational principles, which rims through our system, may 
be imputed to the scholtc-lie philosophy, which was in vogue 
during the same period, and is marked by the same fertlurcs. 
But we have just reason lo boast of the leading causes of 
these defects ; an adherence to iixed rules, and a jealousy of 
judicial discretion, w hich have in no country, I believe, been 
carried to such a length. Hence precedents of adjudged 
cases, becoming authorities for the future, have been con- 
stantly noted, and form indeed almost the sole ground of 
argument in questions of mere law. But these authorities 
being frequently unreasonable and inconsistent, partly from 
the infirmity of all human reason, partly from the imperfect 
manner in which a number of unwarranted and incorrect 
reporters have handed them down, later judges grew anxious 
to elude by impalpable distinctions what they did not venture 
to overturn. In some instances this evasive skill has been 
applied to acts of the legislamro. Those who are moderately 
conversant with [lie history of our law will easily trace other 
circumstances that have cooperated in producing that techni- 
cal and subtle system which regulates the course of real 
property. For as that formed almost the whole of our an- 
cient jurisprudence, it is there that we must seek its original 
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character. But much of the same spirit pervades every part 
of the law. No tribunal* of a civilized people ever borrowed 
so little, even of illustration, from the writings of philoso- 
phers, or from llie institutions of oilier countries. Hence law 
has been studied, in general, rather as an art than a science, 
with more solicitude to know it- rules and distinctions than to 
perceive their application to that for which all rules of law 
ought to have been established, the maintenance of public and 
private rights. Nor is there any rending more jejune and 
unprofitable to a philosophical mind than that of our ancient 
law-books. Laier limes have introduced other inconveniences, 
till the vast extent and multiplicity of our laws have become 
a practical evil of serious importance, and an evil which, be- 
tween the timidity of the legislature on the one I mud, and the 
sellish views of practitioners on the other, is likely lo reach, 
in no long period, an intolerable excess. Deterred by an 
interested clamor against innovation from abrogating what is 
useless, simplifying what is complex, or determining what is 
doubtful, and always more inclined to stave, off an immediate 
difficulty by .some patchwork scheme of modifications and 
suspensions than to consult tor po>tori:y in the comprehensive 
spirit of legal philosophy, we accumulate statute upon statute, 
and precedent upon precedent, till no industry can acquire, 
nor any intellect digest, the mass of learning that grows upon 
the panting student ; anil our jurisprudence seems not unlikely 
to be simplilied in the worst and least honorable manner, 
a tacit agreement of ignorance among its professors. Much 
indeed has already gone into desuetude within the last cen- 
tury, and is known only as an occult science by a small num- 
ber of adepts. We are thus gradually approaching the crisis 
of a necessary reformation, when oar laws, like those of Koine, 
must be cast into the crucible. Ii would be a disgrace lo the 
nineteenth century, if England could not find her Tribonian. 1 
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This establishment of a legal system, which must lie con- 
sidered as complete at ihe end of Henry Ill's reign, when 
the unwritten usages of tlie common law as well as tile forms 
and precedents of the courts were digested into the great 
work of Braeton, might, in some respects, conduce to tlie 
security of public freedom. For, however highly the pre- 
rogative might he strained, it was incorporated with the law, 
ami treated with the same (listingui-lieil and argumentative 
subtlety as every other part of it. Whatever tilings, there- 
fore, it was asserted that the king might do, it was a neces- 
sary implication that there, were otlier things which he could 
not do; else it were vain lo specify the former. It is not 
meant to pre.-s this too far; since uutlouliiedly the bias of 
lawyers towards the prerogative was ?i inn -limes too discernible. 
But tlie sweeping maxims ol' al.isulnte power, which servile 
judges and chureli men taught the Tudor and Stuart princes, 
seem to have made no progress under [he l'lantagenet line. 
"Whatever may he thought of the etlccl which tlie study of 
the law had upon ihe rights of the subject, it con- 
rislicor the dueed materially lo the. security of good order by 
Uobvia ascertaining the hcretiiiary succession of the crown. 

" ' Five kings out of seven that followed William the 
Conqueror were usurper.-, according at least to modern 
notions. Of these, Stephen alone encountered any serious 
opposition upon that ground ; and with respect to him, it must 
he remembered that all the barons, himself included, had 
solemnly sworn to maintain the sucee.-sion of Alstilda. Henry 
II. procured a parliamentary settlement of the crown upon 
his eldest and second sons; a Strung presumption that their 
hereditary right was not absolutely secure. 1 A mixed notion 
of right and choice in fact prevailed as lo the succession of 
every European monarchy. The coronation oath and the 
form of popular consent then required were considered as 
more material, at least to perfect a litlc, than we deem them, 
at present. They gave, seizin, a> it were, of the crown, and, 
in eases of disputed pretentions, had a sort of judicial efficacy. 
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The Chronicle of Dutiable says, concerning Eichard I., that 
he was "elevated to the throne by hereditary right, after a 
solemn election by the. clergy and people : "' words that indi- 
cate the current principles of that age. It is to be observed, 
however, that Eichard took upon him the exercise of royal 
prerogative* without waiting for his coronation. 2 The suc- 
cession of John has certainly passed in modern times for an 
usurpation. I do not had that it was considered aa such by 
his own con tern poraries on this side of the Channel. The 
question of inheritance between an uncle and the son of his 
deceased elder brother was yet unsettled, as we karn from 
Glanvil, even in private succession.* In the case of sovereign- 
ties, which were some limes contended to require different 
rules from ordinary patrimonies, it was. and continued long 
to be, the most uncertain point in public law. John's pre- 
tensions to liie crown might therclbre be such as the English 
were justified in admitting, especially as his reversionary title 
seems to have been acknowledged in [lie reign of his brother 
Eichard.' If indeed we may place reliance on Matthew 
Paris, archbishop Hubert, on this occasion, declared in the 
most explicit terms tlmt tin: crown was elective, giving even 
to the blood royal no other pre fere nee [ban (heir merit might 
challenge. 6 Carle rejects this as a fiction of ihe historian ; 
and it is certainly a strain far beyond the constitution, which, 
both before and afwr the Conquest, had invariably limited 
the throne to one royal stock, though not strictly to its nearest 
branch. In a charter of the first year of his reign, John 
calls himself king, "by hereditary right, and through the 
consent and favor of the church and people." 0 

It is deserving of remark, that, during the rebellions against 
this prince and his son Henry III., not it syllable was breathed 
in favor of Eleanor, Arthur's sister, who, if the present 
rules of succession hail been established, was the undoubted 
heiress of his right. The barons chose rather to call in the 
aid of Louis, with scarcely a shade of title, though with much 
belter means of maintaining him-clf. One should think that 
men whose fathers had been in the field for Matilda could 
make no difficulty about female succession. But I doubt 

1 L;ICetion, WJ. U. p. 42. Hnnditirio < Hovsilan. p. 702. 
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whether, nohviihsinudiu;: that, pieei'denf, llie crown of Eng- 
Luid was universally nckiiuwlHL'ed in be capable of descend- 
ing io a female heir. Great averseness had been shown by 
the uubiKlv of Henry I. 1» his proposal nl' settling the kitijr- 
dom on his daughter. 1 And from a remarkable passage 
which I shall produce in a note, it appears that even in the 
reign of Edward III. Ihe succession iva-i supposed to be con 
fined to the male line. 1 

At length, about the middle of the thirteenth century, the 
lawyers applied to the crown tl«! same strict principle- of 
descent winch regulate a private inheritance. Edward I. 
was proclaimed liunicdinicly upon hi- Ihl ln.-r's death, [hough 
absent in Sicily. Sonietliing however of the old principle 
may be traced in this proclamation, issued in his name by 
the guardians of the realm, where he asserts the crown of 
England " to have devolved upon him by hi'iedilary succes- 
sion and the will of bis nobles." 8 These last words were 
omitted in the proclamation of Edward II.; 4 since whose 
time the crown has heen absolutely hereditary. The corona- 
tion oath, and the recognition of the people at that solemnity, 
are formalities which convey no right either to the sovereign 
or the people, though they may testify the duties of each. 6 

I cannot conclude the present chapter without observing 
English one most prominent and characteristic disi inctiun 
between the constitution of England and that of 
i'i,'i,]'-iv,. every other country in Europe; I mean its refusal 
privily. 0 f c i v ii privileges to the lower nobility, or those 
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whom we denominate (lie gentry. In France, in Spain, iu 
Germany, wherever in short we look, the appellations of 
nobleman and gentleman have been strictly synonymous. 
Those entitled to bear them by descent, by [enure of land, by 
office or royal creation, have lurincil a class di>tinyuishcd by 
privileges inherent in their blood from ordinary freemen. 
Marriage with noble families, or the purchase of military 
fiefs, or the participation of many civil oilir.es, were, more or 
less, interdicted to the commons of Fram e and the empire. 
Of these restrictions, nothing, or next to nothing, was ever 
known in England. The law has never taken notice of 
gentlemen. 1 From the reign of Henry III. at least, the legal 
equality of all ranks. below the peerage wns, to every essen- 
tial purpose, as complete as at present. Compare two writers 
nearly contemporary, Brarton with Beaiunanoir, and mark 
how the customs of England are distinguishable iu this re- 
spect. The Frenchman ranges the people under three 
divisions, the noble, the free, ami the servile ; our countryman 
has no generic class, but freedom and villcnage. a JJo re- 
straint seems ever to have lain upon marriage ; nor have the 
children even of a peer been ever deemed to lose any privi- 
lege by his union with a commoner. The purchase of lands 
held by knight-service was always open 10 all freemen. A 
few privileges indeed were routine 1 l.o (ho^e who had received 
knighthood. 8 But, upon the whole, there was a virtual 
equality of rights among all the commoners of England. 
What is most particular is, (hat the peerage itself imparts no 
privilege except to its actual possessor. In every other 
country the descendants of nobles cannot but themselves be 
noble, because their nobility is the immediate consequence of 
their birth. But though we commonly say that the blood of 
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a peer is ennobled, yet this expression seems hardly accurate, 
and fitter for heralds than lawyers; since in truth nothing 
confers nobilily but the actual descent of a peerage. The 
sons of peers, as we well know, are commoners, and totally 
destitute of any legal right beyond a barren precedence. 

There is no part, perhaps, of our eons! ilu lion so admirable 
as this equality of civil rights ; thi. isouoinia, which the phi- 
losophers of auoicui Greece only hoped to find in demourat- 
ical government. 1 From the beginning our law has been no 
respecter of persons. Il screens not the gentleman of ancient 
lineage from die judgment of an ordinary jury, nor from 

iir unions punishment. It confers nol, it never did confer, 

(hose unjust immunities from public burdens, which the supe- 
rior orders arrogated to themselves upon the continent. Thus, 
while Ihe privileges of our peers, as hereditary legislators of 
a free people, are incomparably more valuable anil dignified 
in their nature, they are far less invidious in their exercise 
than those of any other nobility iti Europe. It is, I am (irmly 
persuaded, lo this peculiarly demoeraliral character of the 
English monarchy, that "a. are indebted for ils long perma- 
nence, its regular improvement, and its present vigor. It is 
a singular, a pruvidealial circumstance, that, in an age when 
the gradual march of civilization and commerce was so little 
foreseen, our ancestors, deviating from the usages of neigh- 
boring countries, should, as if deliberately, have guarded 
against that expansive force which, in bursting through 
obstacles iui providently opposed, has scattered havoc over 
Europe. 

This tendency to civil equality in the English law may, I 
Cwaos of think, lie ascribed lo several concurrent causes. In 
theeiniity the iirsl place (be feudal insriiutions were fiir less 
mcn'In ™" military ia Kngland than upon the continent. From 
England, (kg t j me 0 f JJenry II. the oscungc, or pecuniarv 
comamialion tor personal service, liccanie almost universal. 
ThQ armies of our kings were composed of hired troops, great 
part of whom crtaialy were bni;;nl- and gcntl'-mcn, but 
who, serving for pay, and not by virtue of their birth or 
tenure, preserved nothing of the feudal character. It was 

■ mijflor lipjov, irpiirov ukv Hernial™ [Thnlti, o. SO) has put into 
rn.-i.rwri Mi?J.term, im. imi;™^.-. 1-:»'"-"'-a,* r-t rlmr l'c™n .en.,.., .IM 
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not, however, so much for the ends of national as of private 
warfare, that the relation of lord and vassal was connived. 
The right which every baron in France possessed of redress- 
ing his own wrongs and lho.-c of his tenants by arms rendered 
their connection strictly military. But we read very little of 
irivatc wars in England. Notwithstanding some passages in 
jlanvil, which certainly appear to admit their legality, it is 
not easy to reconcile this with the general tenor of our laws. 1 
They must always have been a breach of the king's peace, 
which our Saxon lawgivers were perpetually striving to pre- 
serve, and which the Conqueror and his sons more effectually 
maintained. 2 Nor can we truce many instances (some wc per- 
haps may) of actual hostilities aiming the nobility of England 
after the Conquest, except during such an anarchy as the 
reign of Stephen or the minority of Henry III. Acts of 
outrage and spoliation were indeed very frequent. The 
statute of Marie bridge, soon after the baronial wars of Henry 
III., speaks of the disseizins that had taken place during the 
late disturbances; 8 and thirty-live verdicts arc said to have 
been given atone court of assize ugainst Foulkes de ltreaute^, 
a notorious partisan, who commanded some foreign mercena- 
ries at the beginning of the same reign ;* but these are faint 
resemblances of that wide-spreading devastation which the 
nobles of France and Germany were entitled to carry among 
their neighbors. The most prominent instance perhaps of 
what may be deemed a private war nro-e out of a contention 
between the earls of Gloucester and Hereford, m the reign 
of Edward I., during which acts of extraordinary violence 
were perpetrated ; but, far froni its having passed for lawful, 
these powerful nobles were both committetl to prison, and 
paid heavy fines. 5 Thus the tenure of knight-service was 
not in effect much more peculiarly connected with the pro- 
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fession of amis than thai of socage. There waa nothing in 
the former condition lo gunsmith that high self-estimation 
which military habits inspire. On the contrary, the burden- 
some incident.- of tenure in chivalry rendered socage the more 
ailvaniiiL'i'im-, ihniigli lis- honorable nl' the two. 

In tlie next place, we mu-i ii-cribe n good deal of eflieacy 
to the old Saxon principles that survived the conquer l of 
William and infu-ed ilieiiwlve* into our common law. A 
respectable da.-* of free porugcrs. having, in general, full 
right* of alienating their lands, and holdiugwhero probably at 
a nmnll ee rutin rent from (he lord of the manor, frequently 
occur in Domesday Hook. Though, as I liave already ob- 
served, the<o were, derived from the superior and more fortu- 
nate Anglo-Saxun ceorU, they were perfectly exempt from all 
marks of villennge both a- to their persons and estates. Most 
have derived their name from ihc Savon sue, which signifies a 
franchise, especially one of jiiri-dii'iion. 1 mid they undoubtedly 
were suitors to the court-baron of the lord, lo whose soc, or 
right of justice, they belonged. They were consequently' 
judges in civil causes, determined before llie manorial tribu- 
nal. 5 Such privileges set them greatly above the roturiers or 
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censiers of France. They were all Englishmen, and their ■ 
tenure strictly English; which seems to have tri von it credit 
in the ejus of our lawyers, when the name of Englishman 
was afiecled even by those of Norman descent, and ihe laws 
of Edward the Cunie^or became I he universal demand. Cer- 
tainly Glanvil, and still more Bracton, treat the tenure in free 
socage with great respect. And we have reason to think that 
this class of freeholder;* was very numerous even before the 
reign of Edward I. 

. But, lastly, the change which took place in the constitution 
of parliament consummated the degradation, if we must use 
the word, of the lower nobility : I mean, not so much their 
attendance by representation instead of personal summon-, as 
their election by the whole body of freeholders, and their 
separation, along with citi/.ciis and burgesses, from the house 
of peers. These changes will fall under consideration in the 
following chapter. 
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NOTES TO CHAPTER VIII. 
(Paiits. I. a\"i> H.) 



Note I. Pago 256. 

These seven princes enumerated by Bede have been called 
Bretwaldas, mill (hey have, hy hu- historians, been advanced 
to higher importance and lo :t different kind of power than, 
as it appears to me, there is any sufficient ground to bestow 
on them. But as I have gone more fully into this subject in 
a paper published in the o-'d volume of the 1 Arclurologia,' 
I shall content myself with giving the most material parts of 
what will there be found. 

Bede is the original witness for the seven monarchs who 
before his time had enjoyed a preponderance over the Anglo- 
Saxons south of the Humber: — "Qui cunotis austrnlibus 
gentis Anglorum prnvinciis, qua: flnnibnc fluvio ct coaliguia 
ei terminis seqiieslrnntur a Hon-alilms. impei-ai'iint." (Hist. 
Eccl. lib. ii. c. 5.) The four first-named had ao authority 
over Northumbria; but the last three being sovereigns of 
that kingdom, their -way would include the whole of England. 

The Saxon Chronicle, under the reign of Egbert, says 
that be was the eighth who had a dominion over Britain; 
using the remarkable word I'reiwaldn. which is found nowhere 
else. This, by its rnol wahfan. a Saxon verb, to rule (whence 
our word wield), implies a ruler of Britain or the Britons. 
The Chronicle then copies the enumeration uf thfi Other seven 
in Bede, with a little abridgment. The kings mentioned hy 
Bede are JElli or Ella, founder of the kingdom of the South- 
Saxons, about 477 ; Ceaulin. of Wessex, after the interval 
of nearly a century ; Ethelherl, of Kent, the first Christian 
king; Red w aid, of East Anglia; after him three Northum- 
brian kings in succession, Edwin, Owald, Oswin. "We have, 
therefore, sufficient testimony that before the middle of the 
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seventh century four king.=, from four Anglo-Saxon kingdoms, 
had, at intervals of time, Income superior to tin; rest; except- 
ing, hownver, [In: Northumbrians, whom ISede distinguishes, 
and whose subjection lo a southern prince does not appear at 
all probable. None, therefore, of these could well have been 
called BreUvalda, or ruler of the Britons, while not even bia 
own countrymen were wholly under his sway. 

We now come to three Northumbrian kings, Edwin, Os- 
wald, and Oswin, who ruled, in Brde's language, with greater 
power than the preceding, over all the inhabitants of Britain, 
both English and British, with the sole exception of the men 
of Kent. This lie report* in another place with respect to 
Edwin, the first Northumbrian convert to Christianity; 
whose worldly power, he says, increased so much that, what 
no English sovereign had done before, he exteoded his do- 
minion to the fiiiltie-l bound* of ISriMiii, whether inhabited 
by English or by Britons. (Hist. Eccl. lib. ii. c. 9.) Dr. 

Lingard has pointed out a remarkable eon Urination of this 
testimony of Bede in a Life of St. Colurnba, published by 
the Bollandists. lie name.- Cuminius, a contemporary writer, 
as the author of this Life ; but I find that these writers give 
several reasons for doubting whether it be bis. The words 
are as follow: — " Oswaldum regem, in procinctu belli castra 
mctatum, et in papilione supra pulvillum dorm i en I em allocu- 
tus est, et ad bellum proccdere jussiL Froccssit et secuta 
est victoria ; revcrsu.-qnc postea totiufl Britannia; imperator 
ordinatus a Deo, et tola incieihiln y;ens bapli/nta est." (Acta 
Sanctorum, Jun. 23.) This passage, on account of tlic un- 
certainty of the author's age, might not appear sufficient. 
But this anonymous Life of Columba is chiefly taken from 
that by Adamnan, written about 700 ; and in that Life we 
find the important expression about Oswald — "totius Britan- 
nia: imperator ordinatus a Deo." We have, therefore, here 
probably a distinct recognition of the Saxon word Bretwalda; 
for what else could answer to emperor of Britain ? And, as 
far ;is I know, it is the only one that exists. It seems more 
likely that Adamnan refers to a distinct title bestowed on 
Oswald by his subjects than that he means to assert as a fact 
that he truly ruled over all Britain. This is not very credi- 
ble, notwithstanding the language of Bede, who loves to 
amplify the power of favorite monarehs. For though it 
may be admitted that these Northumbrian kings enjoyed at 
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times a preponderance river (Ik: oilier Anglo-Saxon princi- 
palities, we know that hoth Edwin and Oswald lost their lives 
in great defeats by Pcuda of Meroia. Nor were the Strath- 
cluyd Britons in any permanent subjection. The name of 
Brctwalda, as applied tn these three kings, though not bo 
absurd as to make it iiu iv .ililo ih-y assumed it, asserts 
an untruth. 

It is, however, at all events plain from history that they 
obtained their superiority by force ; and we may probably 
believe the tame of the (bur earlier kings enumerated by 
Bede. An elective dignity, sueh us is now sometimes sup- 
posed, cannot be pre.-umcd in the ab.-enee of every semblance 
of evidence, and against manifest probability. What appear- 
ance do we find of a federal union among the kites and 
crows, as Milton calls them, of the Heptarchy? What but 
the law of the strongest could have kepi these rapacious and 
restless warriors from tearing the vitals of their cot union 
country ? The influence of Christianity in effecting a com- 
parative civilization, and producing a sense of political as 
well as religious unity, hail mil. yet been felt. 

Mercia took the place of Northumberland as the leading 
kingdom of the Heptarchy in the eighth century. Even 
before Bede brought his Eccli .-bi-tical I li-tory to a close, in 
731, Elliclbald of Mereia had become paramount over the 
southern kingdoms ; certainly more so than any of the first 
four who are called by the Saxon Chronicler Bretwaldaa. 
"Ethteomnes provincial etetenerpie australes ad coniinium 
usque Ilymbne rlimiiuis cum suit qua'Ciic regibus, Merciorum 
rcgi Ethellialdo subjects! sunt." (Hist. Eccl. v. 23.) In a 
charter of Ethelbald he styles himself — " non solum Mercen- 

ulo dicuutur Suthangli divinu lavgicnle urutia rex." (Codex 
Ang.-Sax. Diplom. i. 96; vide etinm 100,107.) Offii. his 
successor, retained great part of this ascendency, and in his 
charters sometimes styles himself " rex Anglorum," some- 
times " rex Mcrcioruni simnlipic alinnim circumquaqiie na- 
tionum." (Ib. 16-2, 166, 167, et alibi.) It is impossible 
to define the subordination of the southern kingdoms, but we 
cannot reasonably imagine it to have been less than they paid 
in the sixth century to Ceaulin and Ethelbert. Yet to these 
potent sovereigns the Saxon Chronicle does not give the 
name Bretwalda, nor a place in the list of British rulers. It 
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copies Bede in t.hi- passage servilely, without regard to events 
which had occurred since the termination of his history. 

I am. however, inclined to believe, combining the passage 
Adamnan with this less explicitly worded of the Saxon 
Chronicle, that the lliree Northumbrian king?, having been 

were really designated, at least among their own subjects, by 
the name Bretwalda, or ruler of Britain, and totius Britan- 
nia; imperator. The assumption of so pompous a title is 
characteristic of the vaunting tone which continued to in- 
crease down to the Conquest. We may, therefore, admit as 
probable [hat Oswald of Xorlhtuidiriu in the seventh century, 
as well as his fallier Edwin and his son Oswin, took ilie ap- 
pellation of Bretwalda lo indicate the supremacy they had 
obtained, not only over Mercia and the other kingdoms of 
their countrymen, but, by dint of successful invasions, over 
this .Strathrluyd Britons and the Scots beyond the Forth. I 
still entertain the greatest doubts, lo say no more, whether 
tin* title was ever applied to any but these Northumbrian 
kings. It would have been iuanili v( [y ridiculous, too ridicu- 
lous, one would think, even for Anglo-Saxon grandiloquence, 
to confer it on the first four in Bcde's list; and if il exprc-sed 
an acknowledged supremacy over the whi.de nation, why wag 
it never assumed in the eighih century? 

We do not derive much additional information from later 
historians. Florence of Worcester, who usually copies (lie 
Saxon Chronicle, merely in this instance transcribes the !e.\t 
of Bede with more exactness tbau thai bad done ; hi: tieiihcr 
repeats nor translates the word ISretwalda. Henry of Hunt- 
ingdon, after repeating the passage in Bede, adds Egbert to 
tin: seven kiu^- ihi-reiu mentioned, railing liirn "rex et mon- 
archa tol.ius linluunce." doubtless a- a translation of the 
word Bretwalda in the Saxon Chronicle; subjoining the 
names of Alfred and Edgar as ninth and tenth in the list. 
Egbert, be says, was eighth of ten kings rcmarkhle for their 
bravery and power (f'ortissimonim) who have reigned in 
England. It is strange that Edward the Elder, Athtdslan 
and Edred an: passed over. 

Rapin was the first who broached the theory of an elective 
Bretwalda, possessing a sort of monarchical supremacy in 
the constitution of the Heptarchy; something like, ns he 
says, the dignity of stadtholder of the Netherlands. It was 
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taken up in later times by Turner, Lingard, Pnlgrave, and 
Lappenberg. But tor ibis there is certainly no evidence 
whatever ; nor do I perceive in it Anything but the very re- 
verse of probability, especially in the earlier instances. 
With lvhnt we n ail in liede wo nay be content, confirmed as 
with respect to a Norlbumhrian sovereign it appears to be 
by the Life of Columba ; and the plain history will be no 
more thai) tliifl — that four princes from among the southern 
Anglo-Saxon kingdom-, at ditien'ol times obtained, probably 

by force, a superiority over the rest; that afterwards thrtJe 
Northumbrian kings united a similar supremacy with the 
government of their mvn dniuiiiitin-t : and that, having been 
successful in reducing the iiritons of tlie north and also the 
Scots into subjection, they assumed the title of Iiretivalda, or 
mler of Britain. This title was not taken by any later 
kings, though some in the eighth century were Very powerful 
in England; nor did it a timet. nuie!i attention, since we find 

inferences sometimes derived from it, by the eminent writers 
above mentioned. 

Note n. Page 258. 

The reduction of all England under a single sovereign 
was accomplished by Edward the Elder, who may, therefore, 
be reckoned the founder of our monarchy more justly than 
Egbert. The five Danish towns, as they were called, Lei- 
cester, Lincoln, Stamford, Derby, and Nottingham, had been 
brought under the obedience of his gallant sister JEthelfleda, 
to whom Alfred had intrusted the viceroyalty of Herein. 
Edward himself subdued tiie Danes of East Anglia and 
Northumberland. In 922 « the kings of the North Welsh 
sought him to be their lord." And in 924 " chose him for 
father and lord, the king of the Scots and the whole nation 
of the Scots, and Rcgnald, and the son of Eadulf, and all 
those who dwell in Northumberland, as well English as 
Danes and Northmen and others, and also the king of the 
Strathcluyd Britons, and all the Strathcluyd Britons." (Sax. 
Chronicle.) 

Edward died next year; of liis son JEthelstnn it is said 
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that "he ruled all the kings who were in this island ; first, 
Hovel king of West Welsh, and Constantino king of the 
Scots, and Uwen king of the Gv.entimi (Silurian) people, 
and Ealdrad son of Kuhialf of Bamborough, and they 
confirmed the pence by pledge and by oaths at the place 
which is called Earnot, on the fourth of the Ides of .inly ; 
and ihi-y renounced all idoinl.tv. and after llmt submitted to 
him in peace." (Id. A.u. 920.) 

From this time a striking change is remarkable in the 
style of our kings. Edward, of whom wo have no extan 
charters alter those great submissions of the native princes 
calls hinir-clf only Angul-Saxonum rex. ISut in those of 
Athclstae. sueh us are lvpulcd genuine (for ihe lone is still 
more pompous in some marked by Mr. Kemble with an 
asterisk), we meet, as early as '.I'll, with " totius Brilanni;o 
nuinaivhus rex, rector, or busilens;" ''totius liritauuke solio 
suUimalus ;"' and other phrases of inml/ir sovereignty. 
(Codex Diploin. vol. ii. passim; vol. v. 198.) What lias 
been attributed lo the imaginary Bi'L-twaldas, belonged truly 
to the kings of the tenth century. And the grandiloquence 
of their lilies is sometimes almost ridiculous. They allcctcd 
particularly that of Basilcus as something more imperial 
than king, and los easily understood. Edwy and Edgar are 
remarkable for this pomp, which shows itself also in the 
spurious charters of older kings. But Edmund and Edred 
with more truth and simplicity had generally denominated 
themselves "rex Anglonirn, ca^terorumquo in eircuitu por- 
sisleuiium gubernator et rector." (Codex Diplom. vol. ii. 
passim.) An expression which was retained sometimes by 
Edgar. And though these exceedingly pomjious phrases 
seem to have become less frequent in the next century, we 
find "totius Albionis rex," and equivalent terms, in all ihe 
chimera of Edward the Conlessor. 1 

But looking from these charters, where our kings asserted 
what ihey pleased, to the aciual truth, it may he inquired 
whether Wales and Scotland were reallv subject, and in what, 
degree, to Ihe sell-styled Basileus at Winchester. This is a 
debatable land, which, a^ merely historical antiquities are tar 

J *"Aa a j^ucral rule it nuiv hv nb- from [lie ]at!er linlf of Inat crnturj 

hir..i: [I,..! i- Ivl'.Ii ci'iiLury Hie peiLiii try uml .l.-ur.ii'v .-iviiivi.- ljr 

pr.-:i. i-. i-: !.!!■-:■.. Iiv,-I|- .- ■ r : i ; . I . ■ : U.l'. Ll.r n Iir i .'■ Ktcj bin's Tmnj-luction 

about th.it Him. llL.-h,!l„|.i.f..„I , i,. t„ ,„l.fl. p . I. 

r.:..U'.' . ,L-.:-L t-.j l L . ! ^j.ll 
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from being (lit: object of [his work, I shall leave to national 
prejudice or pliilu-ophLeal 1 1 ii] un-tijil i t v. Edgar, it may be 
uitiitiuiiud. In a celcbr.'iled charier, dated in 'JIM, asserts his 
conquest of Dublin and great part of Ireland: — "Mini 
autcm concessit propilia divinitas cum Angbrum irnperio 
omnia rcguu iiwduruin occani cum suis ferocissimis rpgilius 

usque Xorn-fgia naximaimjue partem Ilibernb: cinu :-ua 

uobili-jiuia civita!o Dualinia Anglurura regno subjugate; 
<]ilo-> uiain oiiiii.. j mi'io imperils i olla sididcie, Dei lincnte 

gratia, coegi." (Codes liipbm. ii. 404.) No historian 
mention* any conquer or evf.n expedition of ibis kind. Sir 
Francis Pa'.grsve (ii. 2-i£) tliuiks llic charter "docs not 
contain any i^pre-^iun which ran give rise to suspicion; and 
its tenor in entirely consistent with history:" meaning, I 
presume, tb;it llie silence of history is no contradiction. Mr. 
Kcmhlc. however, marks it with an asterisk. I will mention 
here that an excellent summary of Anglo-Saxon history, 
from the earliest limes to the (jonipie^t, has been drawn up 
by Sir F. Pulgrave, in the second volume of the Rise and 
Progress of the English Commonwealth. 

Note IIL Page 262. 

The proper division of freemen was into eorls and ceorls: 
ge eorle — ge eeorlo ; ge corliseho — ge ceorfische ; occur in 
aeveral Anglo-Saxon texts. The division corresponds to the 
phrase f gentle and simple" of later times. Palgrave (p. 11) 
agrees with this. Yet in another place (vol. ii. p. fcii) ha 
says, " It cerUiiiily designated a person of nolilc race. This 
is the Conn in which it is employed in the laws of EtbelberL 
The carl and the churl are put in opposition to each other as 
the two extremes of society." I cannot assent to this ; the 
second thoughts of my learned friend I like less than the 
first. It seems like saying men and women are the extremes 
of humanity, or odd and even of number. What was in the 
middle? 1 Mr. Kemble.in his Glossary to Beowulf, explains 
eorl by vir fortis, pugil vir; and proceeds thus: — "Sari 
is not a title, as with us, any more than beorn ... We 

1 An earllar writer hn. fallen Into tlie the lo-sjil .taeripUon of fnwmen, U> 
j.r.,,1,. -.ll, i ■;,iri,.-„«n:,:,.-„„:-t,.l. Mris, iu t|» tl^^ of ^tho moWlitj." 

Mcrl n,;-!,r ,-.[.hv ii,. :mI.t. Salons,'' p. 278. 

"CeorLi, OTOJlliM UHi,ars oppoanl, as 
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may safely look upon the origin of earl, as a iille of rank, to 
be the same as that of the comites, who, according to Tacitus, 
especially attached themselves to any distinguished chief. 
Tiiat these fideles became under a warlike prince something 
more important than the early cuu-'imtion of our trihes con- 
templated, is minimi, and is moreover proved by history, and 
they laid the foundations of that system which recognizes the 
king as the fountain of honor. In the litter Anglo-Saxon 
constitution, ealdorman was a prince, a governor of a coun- 
try or small kingdom, mh-reyidus ; he was a constitutional 
officer; the carl was not an officer at all, though afterwards 
the government of counties came to be intrusted to iiim; at 
first, if he had a beneficium or feud at all, it was a horse, or 
rings, or aims ; afterwards lands. This appears constantly 
in Beowulf, and requires no further remark." A speech 
indeed ascribed to Withred king of Kent, in G96, by the 
Saxon Chronicle, would prove earls to have been superior to 
aldermen in that early age. But the forgery seems too 
gross to impose on any one. Ceorl, in Beowulf, is a man, 
vir ; it is sometimes a husband; a woman is said ceorlian, 
i. e. viro se adjungere. 

Dr. Lingurd bus clearly apprehended, and that long before 
Mr. Kemble's publication, the djsfrihatica character of the 
words eorl and ceorl. " Among the Anglo-Saxons the free 
population was divided into the eorl and ceorl, the man of 
noble and ignoble descent ;" and he well observes that '-by 
not attending to this meaning of the word eorl, and rendering 
it earl, or rather euinet. the translators of the Saxon laws 
have made several passages unintclliailile." {Hist, of Eng- 
land, i. 4G8.) Mr. Thor|)e has not, as I conceive, explained 
the word as accurately or perspicuously as Mr. Kemble, He 
say?, in his Glossary to Ancient English Laws,— "Eorl, 
comes, satelles principis. This is the prose definition of the 
word; in Anglo-Saxon and Old Saxon poetry it signifies man, 
though generally applied to one of consideration on account 
of his rank or valor. Its etymon is unknown, one deriving 
it from Old Norse, nr. minister, satelles ; another from jara, 
pradium. (See B. Ilald-.voe. Jarl, and the Gloss, to Secmund, 
by lCdda, t. i. p. Si)7.) This title, which seems introduced by 
the Jutes of Kent, occurs frequently in the laws of the kings 
of that district, the first mention of it being in Ethelbert, 13. 
Its more general use among us dates from the later Scandina- 
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vian invasions ; and though originally only a title of honor, it 
became in later time- one of eibcf. m-:irl v -iipplanting :1m older 
and more Saxon one of ealdm-mun.' 1 Tin- editor docs not here 
particularly advert to (he use of tin- word in opposition toceorl. 
That a word merely i'\(iri ->iii;.' man niav become appropriate 
to men of dignity appears from bur and Intro; and something 
analogous is seen in the Laiin tir. I.appenborg (vol. ii. p. 
13) says, — "The title of eorl occur.-* in early times among 
the laws of the Keulish kings, hut became more general only 
in the Danish times, and is probably of old Jutish origin." 
This is a confusion of words: in the laws of the Kentish 
kings, eorl means only irtyt'iittiis, <>r. if we please, nobilis ; in 
the Danish times it was comes, as has just been pointed out. 

Such was the eorl, and such the ceorl, of our forefathers 
— one a gentleman, the other n yeoman, hut both freemen. 
We are liable to be misled by the new meaning which from 
the tenth century was atlachi-d to the former word, as well as 
by the inveterate prejudice that nobility of birth must carry 
with it something of privilege above the most perfect freedom. 
But we do not appreciate highly enough the value of the 
latter in a seini-barbarons society" The eorlcundman waa 
generally, though not necessarily, t\ freeholder; he might, 
unless restrained by special tenure, depart from or alienate 
his land ; be was, if a freeholder, a judge in the county court : 
he might marry, or become a priest, at his discretion ; his oath 
weighed heavily in compurgation ; above all, his life was 
valaed at a high composition ; we add, of course, the general 
respect which attaches itself to ihe birth and position of a 
gentleman. Two classes indeed there were, both " eorlcund," 
or of gentle birth, and so called in opposition to ceorls, but in 
a relative subordination. Sir F. Palgrnve has pointed out 
the distinction in a passage which 1 shall extract: — 

"The whole scheme of the Anglo-Saxon law is founded 
upon the presumption that every freeman, not being a 
1 hlafbrd,' was attached to a superior, to whom he was bound 
by fealty, and from whom he could claim a legal protection 
or warranty, when accused of any transgression or crime. If, 
therefore, the ' eorlcund' individual did not possess the real 
property which, eillier from its tenure or its extent, was such 
as to constitute a lordship, he was then ranked in the very 
numerous class whose members, in Wessex and its dependent 
states, Were originally known by the name of ' sithcundmen,' 
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an appellation winch we iu:iy pnmphra-e by the heraldic ex- 
pression, 'gentle by ijirili and blood.' 1 This term of sithcund- 
man, however, wa-; only in use in the earlier period?. After 
the reign of Alfred it is lost ; and the most comprehensive 
and significant denomination given to this class is that of 'six- 
hiendinen,' indicating their pusilion between the highest and 
lowest law-worthy (.-lasses of society. Other designations were 
derived from their services and tenures. Eadcch night-, and 
lesser thanes, seem to be included in this rank, and to which, 
in many instances, the general name of snkemen was applied. 
But, however designated, the sithcundman, or sixheendman, 
appears in every instance in the same relative position in the 
community — classed amongst the nubility, whenever the eorl 
and the ceorl are plaeed in direct opposition to each other; 
always considered below the territorial aristocracy, and yet 
distinguished from the villainage by the important right of 
selecting his hlalbnl at his will and pleasure. l!y common 
right the ' sixheendman ' was not to be annexed to the glebe. 
To use the expressions employed by the compilers of Domes- 
day, be could 'go with his land wheresoever lie chose,' or, 
leaving his land, he might ' commend ' himself to any hlaford 
who would accept of his fealty." (Vol. i. p. 14.) 2 

It may be pointed out, however, which Sir F. P. has here 
forgotten to observe, that the distinction of weregild between 
the twelfhynd and syxhyiul was abolished by a treaty between 
Alfred and Guthrnm. (Thorpe's Ancient Laws, p. 66.) 
This indeed affects only the reciprocity of law between Eng- 
lish and Danes. Yet it is certain that from that time we 
rarely find mention of the intermediate rank between the 
twelf hynd, or superior thane, and the twyhynd or ceorl. The 
sithcundman, it would seem, was from hrnreibrih rated at the 
same composition as his lord ; yet there is one apparent ex- 
ception (I have not observed any other) in the laws of Henry 
I. It is said here (C. 76), — " Libcri alii twyhyndi, alii syx- 
hyndi, alii twelfhyndi. Twyliynd'.is homo dicitur, eujus wera 
est 22 solidorum, ipii fh.ciunt 1 libra?. Twelfhyndus est homo 
pleue nobilis, id est, lliatnns, enjus wera est 1200 solidorum, 

mly'liSpUTiTof li '"'l ■ .■ i 'li i ' ' \ ' . ! .' '' ii i .! ''i;!.' fflnrttSiVof temm'ta 
lonl, fnmi the S^^.irj vltH siil/itt/i. In rlu' r'.rriTiMi Tntiir.v. rtlnthttr llinj may 

fahOtf 't DIJCI- tlUVU I. IL.L L I.LTIHl,.' IK ,|l|i l^ll 

: Tills rijrill nl' rl,...i-l.,u' a l.ir.l :.l ii,ri<xW. 
plcwmv, m. LJir U- IVihl.il. m vim not India- 
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qui fic.iiint libra* 25." It is remarkable that, (hough (lie 
pv.\livn'liii;ii) i- nnmeil ;it lir-i, nothing mure is said of liiin, 
and tin; tivelfhyndnian is detincd to be a [ham;. It appears 
from several parages that tin* laws recorded in this Iroati-c 
are chiefly those of ihe West .Sa\ons. which differed in some 
respects from those of Mcreia. Kent, anil the Danish o 



of Edward the Elder, hut hearing no date, I hat "It was 
whilom in the laws of the English .... that, if a thane 
thrived so that he became an eorl, then was hi; henceforth of 
eorl-right worthy." (Ancient Laws, p. 81. 1 ) But this 
passage is wanting in one mami-cript. though not in the 
oldest, and we iiml, just before it, I he old dir-tribnl ive opposi- 
tion of eorl and ceorL It is certainly a remarkable excep- 
tion to the common use of the won! eorl in any age, and lias 
led Mr. Thorpe to suppose that the rank of earl could be 
obtained by landed wealth. The learned editor thinks that 
" these pieces cannot have had a Liter origin than the period 
in whieh they here stand. Some of Ihem.arc. pioljnhlj- much 
earlier" (p. 76). But the mention of the " Danish law," in 
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p. 79, secras much against an earlier date ; and this is so 
mentioned as to make us [Link that the Danes were then in 
subjection. In the time of Kdgar corl had fully acquired its 
secondary meaning; in its original sense it seems to have 
been replaced by thane. Certain it is that we find thane 
opposed to ccorl in the later period of Anglo-Saxon tnonu- 
mems, as eorl is in the earlier — as if the law knew no oilier 

official dignities and the royal family. 1 And tile distinction 
between the greater and the lesser thanes was not lost, 
though they were put 011 a level as to composition. Thus, in 
the Forest Laws of Canute : — " Sint jam dehiccps quattuor 
ex liberalioribus homiiiihns qui liabcnt salvas suas consnc- 
ludiaes, qtios Angli thegnes appellant, in qualibet regni mci 
provincia consiituti. Sint sub quoiibet eorum qoattuor ex 
medioeribus hominibus, qtios Angli lesthegenes nuncupant, 
Dani vero yoonginen voeam, loeati." (Ancient Laws, p. 
183.) Meantime the compo-ition for an earl, whether we 
confine that word 10 oilice or suppose lhat it extenilcd to the 
weallhiest landholders, was tar higher in the later period 
than lhat for a thane, as was also his heriot when that came 
into use. The heriot of the king's thane was above 'thai of 
what was called a medial thane, or mesne vassal, the sith- 
Cundman, or syxhynder, as I apprehend, of an earlier style. 

In the laws of ihe continental Saxons we find the rank 
corresponding to Ihe eorlcuuite uf our own country, denomi- 
nated etleliityi or noble, a- opposed tu I lie /'fllim/i or ordinary 
freemen. This appellation was not lost in England, and 
was perhaps somi.'limi's applied to nobles ; but we tind it 
generally reserved for the royal family. 2 Ethel or noble, 
sometimes contracted, forms, as is well known, the peculiar 
prefix to Ihe names of one Anglo-Saxon royal house. And 
the wont atkdxng was used, not as in Germany for a noble, 
hut a prince; and his composition was not only above that 
of a thane, bat of an alderman. He ranked as an arch- 
bishop in this respect, the alderman as a bishop. (Leges 
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Ethelredi, p. 141.) It is necessary to mention this, lost, in 
speaking oi' tiic words eorl mid ccorl as originally distributive, 
I should seem In h:\rr. forgotten thir di-iimni ve superiority of 
the royal family. But whether this had always been the 
ciise I am not prepared lo determine, The aim of the later 
kings, I mean after Alfred, was to carry the monarchical 
principle as high as the temper of the nation would permit. 
Hence they prefer to the name of king, which was associated 
in all the Germanic nations with a limited power, the more 
indefinite appellations of imperalor and basileus. And the 
latter of these they borrowed from the Byzantine court, 
liking it rather better than the other, nut merely out. of the 
pompous affectai ion charm;: eristic of ihcir style in that pe- 
riod, but because, being less intelligible, it served to strike 
more awe, and also probably because the tille of western 
emperor seemed to be already appropriated in Germany. It 
was natural that they would endeavor to enhance the supe- 
riority of all atheling* above the surrounding nobility. 

A learned German writer, who distributes freemen into 
but two classes, considers the ccorl of the Anglo-Saxon laws 
as corresponding to the iui/r.iuiiix, and the thrnll or esne, that 
is, slave, to the Hdus of the continent. " Adelinr/iu und 
liber, nobilis und i,t</ntii'ts, wMintjiut und frilingus, Jail und 
karl, stehen hier imnier als S(:tnd der I'reieu dem iter uufreietl, 
dem servvs. litus. luzzits. tlmdl eutgegen." (Grimm, Deutsche 
Rechts-AherthLimer, Gotiiugen, 1$?*. p. -226 et alibi.) Georl, 
however, he owns to have " etwns befremdendes," something 
peculiar. " Der Sinn isl bald wm, bald liter ; allein colonus, 
rusticus, ignobifis ; die Mille /wi-ehen imhilis und serviis." 

It dots nut appear from the continental Jaws that ihe lililS, 
or Udus, was strictly a slave, hut rather a cultivator of the 
earth for a master, ronicthing like the. Hainan colonus, though 
of inferior estimation. 1 No slave, hail a composition due to 
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his kindred by law ; the price ( >f" his life was prtid lo his lord. 
By wim! of the barbaric law.-, one third of the composition 
for a Udtis went lo the kindred ; the remainder was the lord's 
share. This indicates soiiR-thing above the Anglo-Saxon 
ilieow or slave, and yet considerably below the ceorl. The 
■word, indeed, has been puzzling to continental antiquaries; 
and if, in deference lo the authorities of Gothofrrd and 
Grimm, we find the lidi in the barbaric Imti of the Roman 
empire, we cannot think these at least to have been slaves, 
though they may have become cohni. But I am not quite 
convinced of the identity resting on a slight resemblance of 
name. 

The ceorl, or viilanus, as wo find liim afterwards called in 
Domesday, was not generally an independent freeholder; 
hut his condition was not always alike. He might acquire 
land, and if he did this to the extent of five hydes. he be- 
came a thane. 1 He required no enfranchisement for this; 
his own industry might make him a gentleman. This was 
not the ease, at least not so easily, in France. It appears by 
the will of Alfred, published in 1788, that certain ceorls 
might choose their own lord ; and the text of his law above 
quoted furnishes some ground for supposing that he extended 
the privilege to all. The editor of his will says — "All 
ceorls by the Saxon constitution might choose such man for 
their landlord as they would" (p. 20). But even though 
we should think thai so high a privilege was conferred by 
Alfred on the whole class, it is almost certain that they did 
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In the Anglo-Saxon charters the Latin word* for tlie cul- 
tivators are "manenics" or "casnti." Their number ia 
generally mentioned ; £n nl sometimes it i- t lie sole description 
of land, except its title. The French word mananl is evi- 
dently derived from manentet. There seems mote difficulty 
about casati, which is sometimes used for persons ui a state 
of servitude, sometimes even for vassals (Da Cause). In 
our charters it does not bear the latter meaning. (See Co- 
dex Diplomatics, passim. Spencc on Equitable Jurisdic- 
tion, p. 50.) 

But when we turn over the. pages of Domesday Book, a 
record of the stale of Anglo-Saxon orders of society under 
Edward the Cunfes-or, we find another kind of dillicuky. New 
denomination:- spring up, evidently di^-l ingiii-diablo, yet such 
as no information communicated either in that survey or in 
any other document enables us definitively and certainly to 
distinguish. Nothing runs more uniformly through the legal 
documents antecedent to ihe Conquest (ban the broad di- 
vision of freemen into curls, afterwards called thanes, and 
ceorls. In Dome-day, which enumerates, as I need hardly 
say, the inhabitants of every manor, specifying their ranks, 
not only at the epoch of the survey itself, about 1085, but as 
they were in the time of king Edward, we find abundant 
mention of the thanes, generally indeed, but not always in 
reference to the last-named period. But the word eeorl never 
occurs. This is immaterial, lor by the name vfflani we have 
upwards of I i')fiJMl('). And this word is frequently u^cd in the 
first Anglo-Norman reigns as the equivalent of ceorl. No 
one ought to doubt that they expressed [lie same persons, 
liut we find also a very numerous class, above &>})<»), styled 
burdarii ; a word unknown. I apprehend, to any other public 
document, certainly not used in the laws anterior to the Con- 
quest. They must, however, have been also ceorls, distin- 
guished by some legal difference, some peculiarity of service 
or tenure, well understood at the time. A small number are 
denominated coscetz, or cosceti ; a word which does in tact ap- 
pear in one Anglo-Saxon document. There are also several 
minor denominations in Domesday, all of which, as they do 
not denote slaves, and certainly not tliaues, must have been 
Yarieties, of the ceorl kind. The most frequent of these ap- 
pellations is " colarii." 

But, besides these peasants, there are two appellations 



Chap. Tin. 



EOF.LS AND CKOELf 



which it is less easy, though it would he more important, to 
define. These sire (lit: liheri homines and the socmanni. Of 
the former Sir Henry Kills, to whose indefatigable diligence 
we owe the only real analysis of Domesday Book that has 
been given, lias counted up about 1 2,300 ; of the latter, iiboul 
23,000 ; forming together aWit one eighth of the whole pop- 
ulation, that is, of mule adults. This, it must be understood, 
was at the time of the survey; but there is no appearance, as 
far as I have observed, that any material difference in the 
proportion of these respective classes, or of those below them, 
had taken place. The confiscation fell on the principal ten- 
ants. It is remarkable that in Norfolk alone we have ■1187 
liberi homines and 4i>88 socmen — the whole enumerated pop- 
ulation being 27,"87. lint in Kuliolk. out of a population of 
20,4!) 1, we find 7470 liberi homines, with 10(10 socmen. Thus 
these two counties continue! almost all the liberi homines of 
tlie kingdom. In Lincolnshire, on the other hand, where 
11,504 are returned as somiicn. the word liber homo does not 
occur. These Lincolnshire socmen are not. as usual in other 
counties, mentioned among occupiers of the demesne lands, 
but mingled with the villeins and bordars; sometimes not 
standing first in the enumeration, so as to show that, in one 
country, they were both a more numerous and more subor- 
dinate class than in the rest of the realm. 1 

The concise distinction between what we should call free- 
hold and copyhold is made by the forms of entering each 
manor throughout Domesday Look. Liberi homines inva- 
riably, and socmen T believe, except in Lincolnshire, occupied 
the one, villani and bordorii the other. Hence libcrum 
tenementum and viUenagiwn. What then, in Anglo-Saxon 
language, was the kind of the two former classes? They 
belong, it will be observed, almost wholly to the Danish coun- 
ties; not one of either denomination nppcat'S in Wessex, as 
will be seen by reference to Sir II. Ellis's abstract. Were 
they thanes or ceorl-, or a class distinct from both? What 
was their were? We cannot think that a poor cultivator of 
a few acres, though of his own land, was estimated at 1200 
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shilling, like a royal thane. Tlie intermediate composition 
of the sixhyndman would be a convenient guess ; but unfor- 
tunately tliis seems not lo have existed in the Dauelage. We 
gain no great lijiht from the laws of Edward the Confessor, 
which fi\ the manbote, or fine, to the lord for a man slain, 
regulated according to the were due to his children. Man- 
bote, in Danelage, " de villano et dc sokemanno 12 orns; de 
liberis hominibus, trw marcaa" (c. VI). Thus, in the Da- 
nish counties, of which Lincolnshire was one, the socman 
was estimated like a villanus, and much lower than a liber 
homo. The ora is said to have been one eighth of a mark, 
consequently the liber homo's manbote was double that of 
the villein or socman. If this bore a fixed ratio to the 
were, we have a new and unheard-of rank who might 
be called fourhymlmen. But such a distinction is never met 
with. It would not in itself he improbable that the Hberi 
hom'nm who occupied freehold lands, and owed no pra;dial 
service, should be raised in the composition for their lives 
above common ceorls. But in these inquiries new difficulties 
arc always springing forth. 

We must upon the whole, I conceive, take llie socmen for 
twyhyndi, tor ceorls more fortunate than the rest, who had 
acquired some freehold land, or to whose ancestors possibly it 
had been allotted in the original settlement It indicates a 
remarkable variety in the condition of these East-Anglian 
counties, Norfolk and Sullblk, and a more diffused freedom 
in their inhabitants. The pnpidution, it must strike Us, was 
greatly higher, relatively to their si/.>', than in any other part 
of England ; and tin: mid: dude of small manors and of parish 
churches, which still con'iniu', bespeaks this progress. The 
socmen, as well as the liberi homines, in whose condition 
there may have been little dilie|-ent:o, except in Lincolnshire, 
where we have seen that, for whatever cause, those denomi- 
nated socmen were little, if at all, belter than the mttani, 
were all commended ; they had all some lord, though bearing 
to him a relation neither of fief nor of villenage ; they could in 
general, though with some exceptions, alienate their lands at 
pleasure ; it has been thought that liicy might pay some small 
rent in acknowledge 'ni of commcmlaiioi] ; hut the one class 
undoubtedly, and probably the other, were freeholders in 
every legal sense of the word, holding by that ancient and 
respectable tenure, free and common socage, or in a man- 
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ner at least anulogous io it. Though socmen are chiefly 
mentioned in the Dniielagc, other obscure denominations of 
occupiers occur in Wes-ex and Jlercia, which seem to have 
denoted a similar class. But the style of Domesday is so 
concise, and ^o tar from uniform, that we are very liable to 
he deceived in our conjectural inferences from it. 

It may be remarked here that many of our modern writers 
draw too unfavorable a picture tit the condition of lln: Anglo- 
Saxon ceorl. Few indeed fall into the capital mistake of 
Mr. Sharon Turner, by >p<.-uking of him as legally in servi- 
tude, like the villein of liruwon's age. But we often find a 
tendency to consider him as in a very uneonifor table condi- 
tion, little earing " to what lion's paw be might (all," as Bo- 
linghroke said in 1745, and treated by hi.-i bird as a miserable 
dependant. Half a century since, in the days of Sir William 
Jones, Granville Sharp, and Major Can.ivnght, the Anglo- 
Saxon constitution was built on universal suffrage ; every 
man in his ty thing a partaker of sovereignty, and sending 
from his rood of land an animal representative to the witc- 
nagemot. Such a theory could not stand the first glimmerings 
of historical knowledge in a mind tolerably sound. But while 
we absolutely deny political privileges of this kind to the 
ccorL we need not assert his life to have been miserable. 
He had very definite legal rights, and acknowledged capac- 
ities of acquiring more; that he was sometimes exposed to 
oppression is probable enough ; but, in reality, the records of 
all kinds that have descended to us do not apeak in such 
strong language of this as we may read in those of the conti- 
nent. We have no insurrection of the ceorls, no outrages by 
themselves, no atrocious punishment by their masters, as in 
Normandy. Perhaps we are a little too much struck by 
their obligation to reside un the lauds which they cultivated ; 
the term aieriptu* gleba denotes, in our apprehension, an 
ignoble servitude. It is, of course, inconsistent with our mod- 
ern equality of rights ; but we are to remember that he who 
deserted his hind, and crmsi-qiiesitly his lord, did so in order 
to become a thief. Illafordks men, of whom we read so 
much, were invariably lh f this character. What else, indeed, 
could he become ? Children have an idle play, to count but- 
tons, and say, — Gentleman, apothecary, ploughman, thief. 
Now this, if we consider tin: second as re [ne sen tat ive of bur- 
gesses in toivna, is actually a distributive enumeration, setting 
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aside the clergy of the Aii^hi-Saxon population ; a thiine, a 
burgess, a ceorl, u hlnlonlles man; that is, a man without 
land, lord, or law, who lived upon what he could take. For 
the sake of protect ing the honest i-i'orl tVoin >urh men, as well 
as of prelecting the lord in what, if piii|-i-rty be regarded at 
all, must he protected, his rijrhis tu set-vices legally due, it wan 
necessary to retrain tin.' culiivator from quilting his land. 
Exceptions to this might oceur, as wo find among the UbeH 
homines and others in Domesday ; lull it was the general rule. 
We might also ask whether a lessee tor years at present ia 
not in one sense ascriptut ghbal It is true that he may go 
wherever he will, and, if In: continue lu pay his rent and per- 
form his covenants, no more can he said. But if he does 
not this, the law will follow his person, and, though it can- 
not force him to return, will make it by no means his inter- 
eat to desert (he premises. Such remedies as the law now 
furnishes were not in the power of the Saxon landlord ; but 
alt that any lord could desire was to have the services per- 
formed, or to receive u compensation for them. 

Note IV. Page 2(13. 

Those who treat this opinion as chimerical, and seem 
to suppose that a very large portion of the people of Eng- 
land, during the Anglo-Saxon period, must have beea of 
British descent, do not, I think, sufficiently consider — first, 
the exterminating character of barbarous warfare, not here 
confined, as in Gaol, lo a single and easy conquest, but pro- 
tracted for two centuries with the most obstinate resistance of 
tlie natives; secondly, (he facilities which (he possessions of 
the Welsh and Cumbrian ISritons gave to their countrymen 
for retreat; and thirdly, the natural increase of population 
among the Saxons, especially when settled in a country 
already reduced inio a state of culture. Nor can the succes- 
sive migrations from Germany and Norway be shown to have 
been insignificant. Nothing can be scanner than our histori- 
cal materials for the fifth and sixth centuries. We cannot 
tlso but observe that tin; sileoee of the Anglo-Saxon records, at 
A later time, as to Welsh inhabitants, cxeepl in a few passages, 
affords a presumption that they were not very cons ide ruble. 
Yet these passages, three or four in number (I do not include 
those which obviously relate to the independent Welsh, whether 
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It must have struck every our: who has looked into Domes- 
"day Book that we find for the most part the same manors, 
the same parishes, and known by the same names, as in the 
present age. England had linen as completely appropriated 
by Anglo-Saxon thanes as it was by the Normans who sup- 
planted them. This, indeed, only carries us back lo the 
eleventh century. But in all charters with which the excel- 
lent Codex Diplomatics supplies us we find the boundaries 
assigned; and these, if they do not establish the identity of 
manors as well as Domesday Booh, give us at least a great 
number of local names, which subsist, of course with the 
usual changes of language, to this day. If British names 
of places occur, it is rarely, and in the border comities, or in 
Cornwall. Wo one travelling through England would dis- 



Thev are never mentioned as oceupiers of kud, and have 
nothing to do with (he villeins of later times. A genuine 
Saxon, as I havu said, could only become a slave by Jus own 
or his forefather's default, in not paying a ivcregild, or some 
lc£:i L ofllnici;; and of these there might have been many. 
The few slaves whose names- Jlr. Turner has collected from 
Jlickcs and other authorities appear lo be Anglo-Saxon. 
(Hist, of Anglo-Saxons, vol. iii. \>. 02.) Several others are 
mentioned in charters qnoied by Mr. Wright in the 30th vol- 
ume of the '• Arelueologia," p. 2'i0. But the higher prupertion' 
which sera hen: to n'lliuti and Imnhirii, (hat. is. free ceorls, in 
the we-leru counties, those in G luinvslei'shire being almost 
one third, may naturally induee us to suspect that many were 
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of Rriiish origin; and these mighl Ik- sometime? in predial 
servilndc. All inference, however, from the sentence in 
Domesday, as io the particular state of the enumerated 
inhahitant3, must he conjee tu rally proposed. 

Note V. Page 265. 

The constituent purls of the witenagemot cannot be cer- 
tainly determined, though few parts of the Anglo-Saxon 
polity itrc more important. A modern writer espouses the 
more popular theory. " There is no reason extant for doubt- 
ing that every thane had the right of appearing and voting 
in the witenagemot, not only of his shire, but of the whole 
ki nullum, without however being bound io personal attend- 
ance, ihe absent being considered as tacitly auditing to the 
resolutions of those present." (Lappenberg, Hist, of Eng- 
land, vol. ii. p. 317.) Palgrnve on the other hand, adheres 
to the testimony of the Ilisloria Kliensls, that forty hydos of 
land were a necessary qualification ; which of course would 
have excluded all hut very wcallhy thanes. He observes, 
and I believe with much justice, thai " proceres terras " is a. 
common designation of those who composed a curia regis 
synonymous, as lie conceives, with the witenagemot. Mr. 
Thorpe ingeniously coiijecliircs Ihni ''inter proeeres terra 
enumerari" was to have the rank of an earl ; on the ground 
that five hydea of land was a qualification for a common 
thane, whose heriut, hv the laws of Canute, was to that of an 
earl as one to eight. (Ancient Laws of Anglo-Saxons, p. 81.) 
Mr. Sperice supposes the rani; annexed to forty hydes to have 
been that of king's thane. {Inquiry into Laws of Europe, 
p. 311.) But they were too numerous for so high a qualifi- 
cation. 

Mr. Thorpe explains the word witenagemot thus : — " The 
supreme council of the nation, or meeting of the witan, 
This assembly was summoned by the king ; and its members, 
besides the archbishop or archbishops, were the bishops, 
aldermen, duces, eorls, thanes, abbots, priests, and even 
deacons. In this assembly, laws, both secular and ecclesias- 
tical, were promulgated and repealed ; and charters of granls 
made by the king confirmed and ratified. Whether this 
assembly met by royal summons, or by usage at stated 
period-, is a point of doubt." (Glossary to Ancient Laws.) 
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This is not remarkably explicit : aldermen are distinguished 
from carls, and i/iiits, an equivocal word, from both; 1 and 
the important difficulty is slurred over by a general descrip- 
tion, thane*. But what thanes? remains (u be inquired. 

The charters of all Anglo-Saxon sovereigns ur e attested, 
not only by bishops and abl.mis. but by laymen, described, if 
by any Saxon appellation, as aldermen, or as tlianes. Their 
number is not very considerable ; and some appear hence to 
have inferred that only the superior or royal thanes were 
present in the wilenagemoL ISut, as the signatures of the 
whole body could not be required to attest a charter, this is 
fur too precarious an inference. Few, however, probably, 
are found to believe that the lower thanes flocked to the 
national council, whatever tlieir rights may have been ; and 
if we have no sufficient proof that any such privileges had 
been recognized in law or exercised in fuel, if we are rather 
led to consider the sithcundman, or sixliynder, as dependent 
merely on his lord, in something very analogous to a feudal 
relation, we may reasonably doubt. ib> sti-nng position which 
Lappenburg, though following so many of our own antiqua- 
ries, lias laid down. Probably (he irndiiions of the Teutonic 
democracy led to the insertion of the assent of the people in 
some of the Anglo-Saxon laws. But it is done in such a 
manner as to produce a suspicion that no substantial share in 
legislation laid been reserved to lliem. Thus, in the pre- 
amble of the laws of Withrced, about GOG, we read. "The 
great men decreed, wiili (he siill'msies of all, these dooms." 
Ina's laws are enacted " with all my ealdorincn, and the most 
distinguished witan of my people." Alfred has consulted 
his "witan." And this is the uniform word in all later laws 
in Anglo-Saxon. Canute's, in Latin, ran — "Cum consilio 
prjmariorum mcorum." We have not a hint of any numer- 
ous or popular body in the Anglo-Saxon code. 

Sir F. Palgrave (i. 637) supposes that the laws enacted in 
the witena gemot were not valid till accepted by the legisla- 
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turns of the different kingdoms. This seems a paradox, 
though supported with his u-ual learning and ingenuity. He 
admits that Edgar "speaks in the tone of prerogative, und 
directs hia statutes to lie observed and transmitted by writ to 
the aldermen of the other subordinate states." (p. 638.) 
But I must say that this is not very exact. The words in 
Thorpe's translation are, — "And iet many writing- he 
written concerning these things, and sent both to ^ilfere, 
alderman, and to the! wine, alderman, and let them [send] 
in every direction, that ihis ordinance be known to the poor 
and rich." (p. 118.) " And yet," Sir F. P. proceeds, " in. 
defiance of lids positive injunction, the laws of Edgar were 
not accepted in .Mcreia rill (lie reign of Canute the Dane." 
For ibis, however, he cites no aniborily, and I do not hud it 
in the Anglo-Saxon laws. Edgar says, — "And I will ihat 
seeular rights stand among tin: Ionics with as good laws as 
they best may choose. But with the English, let that stand 
which I and my wiian have added to (be dooms of my fore- 
fathers, for the behoof of all the people. Let this ordinance, 
nevertheless, be common to all the people, whether English, 
Danes, or Britons, on every side of my dominion." (Thorpe's 
Ancient Laws, p. llli.) Bui what does this prove as to 
Afcrciu? The inference is, that Kdgar, when iie thought 
any particular statute necessary tor the public weal, enforced 
it on till his subjects, but djd not generally meddle with the 
Danish usages. 

"The laws of the glorious Athelstan bad no effect in 
Kent, the. dependent appanage of his crown, until sanctioned 
by the witan of the shire." It is certainly true that we find 
a letter addressed to the king in the name of '■ cpiscopi tui 
de Kaneia. et omnes Cnntcscyre thaini. comiles el villain," 
thanking him "([mid nobis de pace nostra pnecipere voluisti 
et ilc eommodo no-tro quanvre et coasulere, quia magnum 
inde nobis est opus divitibus et pan peri bus." Bui the whole 
tenor of this letter, which relates to the laws enacted at thu 
witenageraot, or "grand synod" of Greatanlea (supposed 
near Andover), though it expresses approbation of those 
laws, and repeats some of them with slight variations, does 
not, in my judgment, amount to a distinct enactment of 
them ; and the final words are not very legislative. " Pre- 
camnr, Dominc. misericordiam tnam, si in hoc scripto altcru- 
trutn est vel nimis vel minus, ut hoe emendari juheas 
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secundum voile tuura. Et nos devote parati sumus nd omnia 
quie nobis pnecipere velis quse unquam aliquatenus implere 
valcamus." (p, 91.) 

It is, moreover, an objection to considering this as a formal 
enaetment by the witan of the shire, tliat it runs in tiie 
names of " thaini, cinnii.es ft vilbni." Can it be maintained 
thai the ceorls ever formed an integrant element of the 
legislature in the kingdom of Kent? It may be alleged 
that their name was inserted, though they had not been 
formally consenting parties, as we lind in some parliamentary 
grants of money much later. But this would be an arbitrary 
conjecture, and the terms " omnes thaini," &c., are very 
large. By comites we are to understand, not earls, who in 
Unit age would not have been spoken of distinctly from 
thanes, at least in the plural [lumber, nor postponed to them, 
but thanes of the second order, sithcuudmen, sixhynder. 
Alfred translates " comes " by " gesith," and tiie meaning 
is nearly the same. 

In the nest year we have a very peremptory declaration 
of the exclusive rights of the king and his wiian. " Athel- 
stau, king, makes known that I have learned that our ' frith ' 
(peace) is worse kept than is pleasing to me, or as at Grcat- 
anlea was ordained, and my witan say that I have loo long 
borne with it. Now, I have decreed, with the witan who 
were with me at Exeter at midiyinter, that (hey [the frith- 
breakers] shall all be ready, themselves and with wives anfl 
property, and with all things, to go whither I will (unless 
from thenceforth they shall desist), on this condition, that 
they never come again to the country. And if they .shall 
ever again be found in the country, that they be as guilly as 
he who may be hikmi with stolen goods (handhabbende)." 

Sir Francis Palgrave, a strenuous advocate for the antiq- 
uity of municipal privileges, contends for aldermen, elected 
by the people in boroughs, sitting and assenting among the 
king's witan. (Edinb. Eev. xxvi. 26.) " Their seats in the 
witenagemot were connected as inseparably with their office 
as their duties in the folkmote. Nor ia thero any reason for 
denying to the aldermen of the boroughs the rights and rank 
possessed by the aldermen of the hundreds ; antl ihey, in all 
cases, were equally elected by the commons." The passage 
is worthy of consideration, like Lvcryihiti-r which comes from 
this ingenious and deeply read author. But we must be 
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staggered by the absence of all proof, am] particularly by 
the tact that we do not find aldermen of town?, so described, 
among the witnesses of any royal charter. Yet it is possible 
that such a privilege whs routined lo the superior thanes, 
which weakens the inference. We cannot pretend, I think, 
to deny, in so obscure :m inquiry, that Mime eminent inhabi- 
tants (I would here avoid the ambiguous word citizens) of 
London, or even other cities, might occasionally be present 
in the witenagemot. But were not these, as" we may confi- 
dently assume, of the rank of thane ? The position in my 
text is, thai ceorls or interior freemen had no share in the 
deliberations of that assembly. Nor would these aldermen, 
if actually present, have been chosen by the court-leet for 
that special purpose, but as regular magistrates. " Of this 
great council," Sir I*'. P. says in anotiier place (Edinb. Rev. 
xxxiv. 836), "as constituted anterior to the Conquest, we 
know little more than the name." The greater room, conse- 
quently, for hypothesis. In a later work, as has been seen 
above, Sir F. P. adopts the notion that forty hydes of land 
were the necessary miatitiraiion tor a seat in the witenage- 
mot. This is almost inevitably inconsistent w ith the presence, 
as by right, of aldermen elected by boroughs. We must 
conclude, therelbre, that he lias abandoned that hypothesis. 
Neither of the two is satisfactory to my judgment. 

Note VI. Page 267. 

The hundred-court, and indeed the hundred itself, do not 
appear in our Anglo-Saxon code before the reign of Edgar, 
whose regulations conecrniiig the former are rather full. 
But we should be too hasty in concluding that it was then 
first established. Nothing in the language of those laws im- 
plies it. A theory has heen developed in (l very brilliant and 
learned article of the Edinburgh lie view for 1822 (sxxvi. 
287), justly ascribed to Sir F. Palgrave, which deduces the 
hundred from the Juerad of the Scandinavian kingdoms, the 
integral unit of the Scandinavian commonwealths. "The 
Gothic commonwealth is not an unit of which the smaller bod- 
ies politic are fractions. They are the units, and the com- 
monwealth is the multiple. Every Gothic monarchy is in 
the nature of a confederation. It is composed of towns, town- 
ships, shires, builiwieks. burghs, earldom*, dukedoms, all in a 
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certain degree stranger- to rarh other, and separated in juris- 
didion. Their magi si rules, therefore, in theory ut leiist, on^ht 

not to emanate from the sovereign Tlie strength 

of tlie state ascends fram region to region. The represent- 
ative form of government, adopted by iu> nation hut the Gothic 
tribes, and originally cnnunon to them all, necessarily resulted 
from this federative system, in which the sovereign was com- 
pelled to treat the component members as possessing a several 
authority." 

The hundred was us much, according to Pnlgrave, the or- 
ganic germ of the Anglo-N \im common wraith, as the ha:rad 
was of the Scandinavian. Tims, tlie leet, held every month, 
and composed ol'lhi: tylhiugnien or head-boroughs, represent- 
ing tlie inhabitants, were hotli tlie inquest and the jury, pos- 
sessing jurisdiction, as be conceive-, in all ru^es civil, criminal, 
and ecclesiastical, though this was restrained alter the Con- 
quest. William forbade the hi-hop or archdeacon to sit there ; 
and by the 17th section of Magna Charta no pleas of the 
crown could be held brlbre the slierin", I lie constable, the coro- 
ner, or other bniliU' (infi-rior ollin r) of the crown. This was 
intended to secure fur the prisoner, on charges of felony, a 
trial before the king's justices on their circuits; and, from 
this time, if not earlier, the hundred-court was reduced to in- 
significance. That, indeed, of the county, retaining its civil 
jurisdiction, as it still does in name, continued longer in force. 
In the reign of Henry I., or when the custonml (as Sir F. 
Palgruve denomiiiLites what are usually called his laws) was 
compiled (which in fact was a very little later), all of the 
highest rank were bound to attend at it. And though the 
extended jurisdiction of the curia regis soon cramped its 
energy, we are justified in saying that the proceedings before 
the justices of assize were nearly the same in efteot as those 
before the shiremote. The same suitors were called to attend, 
and the same duties were pcrtbmicd by them, though under 
different presidents. The grand jury, it may be remarked, 
still corresponds, in a considerable degree, to the higher class 
of landholders bound lo attendance in the county-court of the 
Saxon and Norman periods. 

I must request the reader to turn, if he is not already ac- 
quainted with it, to this original disquisition in the Edinburgh 
Review. The analogies, between the Scandinavian and 
Anglo-Saxon institutions are too striking to be disregarded, 
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though some conclusions may have been drawn from them io 
which we cannot thoniughly agree. If it is alleged that we 
do not find in the ancient customs of Germany that peculiar 
scale of society which a-cends from fin; hundred, as a monad 
of self-government, to the collective unity of a royal common- 
wealth, it may lie replied th:it we trace the essential principle 
in the pttgus, or ijim, of Tai-ims, though ]ierhaps there might 
be nnlhing numerical in thai territorial direction; that we 
have, in fact, the centenary distribution under peculiar magis- 
trates in the old continental law- and other documents; and 
that a large proportion of the inhabitants, of England, ulti- 
mately coalescing with the reft, so far at least as to acknowl- 
edge a common sovereign, came from the very birthplace of 
Scandinavian institutions. In .the Danehige we might expect 
more traces of a northern policy than in the south and west ; 
and perhaps they may be found. 1 Yet we are not to disre- 
gard the effect of coaiitcrvailiiii agencies, or the evidence of 
our own records, which attest, as I must think, a far greater 
unity of power, and a more paramount authority in the crown, 
throughout the period which we denominate Anglo-Saxon, 
than, according to the scheme, of a Scandinavian common- 
wealth sketched in the Edinburgh lie view, could be attributed 
to that very ancient and rude ?tate of society. And there ia 
a question that mi^ht naturally lie asked, how it happens that, 
if the division by hundreds and the court of the hundred were 
parts so essential of the Anglo-Saxon commonwealth that all 
its unity is derived from them, we do not find any mention of 
either in the numerous laws and other documents which re- 
main before the reign of Edgar in the middle of the tenth 
century. But I am far from supposing that hundreds did not 
exist in a much earlier period. 

Note TIL Page 270. 

"The judicial functions of the Anglo-Saxon monarchs 
were of a twofold nature; the ordinary authority which the 
king exercised, like the inferior territorial judges, differing, 
perhaps, in degree, though the same in kind; and the pre- 
rogative supremacy, pervudiin: all the tribunals of the people, 
rod which was to be called into action when they were un- 
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able or unwilling in afford redress. The jurisdiction which 
he exercised over his own thanes was similar to the authority 
of any other hlaford ; it resulted from the peculiar mid im- 
mediate relation of the vassal to the superior. Offences com- 
mitted in the fvrd or army were punished by the king, in his 
capacity of military commando,- of the people. ' He could con- 
demn the criminal, and decree the forfeiture of his proper- 
ty, without the intervention of any other judge or tribunal 
Furthermore, the richts which the king had over all men, 
though slightly differing in " Danelage" from the prerogative 
which he possessed in Wessex and' Mercia, allowed him to 
take cognizance of almost f-very oll'onee accompanied by vio- 
lence and rapine ; and amongst these " pleas of the crown " 
we find the terms so familiar r» the .Scottish lawyer and anti- 
quary, of " hnmsokeii " ami '■ llcim-n lirlh," or the crimes of 
invading the poavfnl diveMing, and harboring the outlawed 
fugitive. (Rise and Progress of Kngl. Com inon wealth, vol. 
1. p. 282.) 

Edgar was renowned for his strict execution of justice. 
" Twice in every year, in the winter and in the spring, he 
made the circuit of hi- dominions, protecting the lowly, rigidly 
examining the judgments of the powerful in each province, 
and avenging all violations of the law." (Id. p. 2BG.) lie 
infers from some expressions in the history of Ramsey (Gale, 
iii. 441) — "cum more assueto rex Cnuto regni fines pera- 
graret " — that these jutiieial eyres continued to be held. It 
is not at all improbable that such a king as Canute w ould re- 
vive the practice of Edgar ; but. it was usual in all the Teu- 
tonic nations for the king, once after his accession, to make 
the circuit of his realm. Proof; of this are given by Grimm, 
p. 237. 

In this royal court the sovereign was at least assisted by 
his"witan," both ecclesiastic and secular. Their consent 
was probably indispensable ; but the monarchical element of 
Anglo-Saxon polity had become so vigorous in the tenth 
and eleventh centuries, that we can hardly apply the old Teu- 
tonic principle expressed by Grimm. "Ail judicial power 
was exercised by the assembly ot'ti-cemen, under I lie presidency 
of an elective, or hereditary superior." (Deutsche Rechts- 
Alterth. p. 749.) This was the case in the county-court, and 
perhaps had once been so in the court of the king. 

The analogies of the Anglo-Saxon monarchy to that of 
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France during the same period, though not uniformly to be 
traced, are very striking. The regular jurisdiction over the 
king's domanial tenants, that over the vassals of the Crown, 
that which was exercised on denial of justice by the lower 
tribunals, meet us in the two tirsi dynasties of France, and in 
the early reigns of the third. But they were checked in that 
country by the feudal |irivih-jj;c;>, or assumptions of privilege, 
which rendered many kings ( ,|' ih,-sc three races almost im- 
potent to maintain any authority. Edgar and Canute, or even 
less active princes, hud never to contend with the feudal aris- 
tocracy. They legislated for the realm; they wielded its 

peace. 31 The scheme ofrtie Anglo- Saxon commonwealth was 
better than the feudal ; it preserved more of the Teutonic 
character, it gave more to the common freeman as well as to 
the king. The love of Utopian romance, and the bias in 



ed 
to 



truce in the establishments of St. Louis, and in ISeaumanoir. 
Nothing could have a more decided tendency to create and 
Strengths a spirit of loyalty towards the orowra, I frust :n it- 
power and paternal goodness. "The sources of ordinary ju- 
risdiction," says Sir F. Paljirave, " however extensive, were 
less important than the powers assigned to the king as the 
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it to be had until ho had tin 
hundred. If the letter of the 
some, the alleviation was to t 
All these doctrines are to be d 
subsequent ngi's ; in ibis place 
that, the principle of law which 
suits, until an endeavor had th- 
in 1 In; inferior courts, became 
'Writ of Bight Close;' this pr 
cd upon the default of the lu 
kiiiL.' slumld hear any more i 

And the alleviation of 'the heavy law ]- tlie primary source 
of the authority delegated by the king to his council, and af- 
terward- a-sumcd hy his chanecry and chancellor, and from 
whence our coni'ts of eipiity are derived. " (Rise and Prog- 
ress of English Commonwealth, vol. i. p. 200.) I hesitate 
about thi- last position ; the " heavy law " seems lo have been 
the legid fine or penalty for an offence. (Leges Edgar, ubi 
supra.) 

That there was a select council of the Anglo-Saxon kings, 
distinct from the wi ten age. mot, and in constant attendance 
upon them, notwithstanding the opinion of Sladox and of 
Allen (Edinb. Rev. xxxv. 8), appears to be indubitable. 
" From the numerous charters granted by the kings to the 
church, and to their vassals, which are dated from the differ- 
ent royal vilis or manors wherein lliey resided in their prog- 
resses through their dominions, it would appear that there 
were always a certain number of theoptimates in attendance 
on the king, or ready to obey his summons, to act as bis 
council when eiretmi -lance- required it. This may have been 
what afterwards appears as the select council." (.Spcuee's 
Equitable Jurisdiel. p. 7-.'.) The charters published by Mr. 
Kern bier in the Codex Ang.-Sax. Diplomalieus are attested 
by those wboai we may -nppo-e lo have been the members 
of (Jus council, with the exception of some, which, by tho 

1 Edgar II. 2; Canute II. 16; Etholrod, 17. 
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number of witnesses and the iinji'ii-iini^.' of the matter, were 
probably grunted in tlic witcuagcmot. 

The jurisdiction of tin; king is illuslrnlcd by Ihc laws of 
Edgar. " Now this is the secular ordinance which I will that 
it be held. Tliis then is just what I will ; that every man be 
worthy of folk-right, as well pour as rich ; and that righteous 
dooms be judged to him; and let there be that, remis.-ion in 
the ' hot ' as may he bediming iief'oi'e (.iod ami tolerable lielove 
tin; world. And let no man apply to the king in any suit, 
unless he at home mav net be worthy of law, or cannot ob- 
tain fair. If the law be too heavy, let him seek a mitigation 
of it from the king; and ibr any bolwurthy crime let no man 
forfeit ninn: tlimi his ' wer.'" (Thorpe's Ancient Laws, p. 
112.) /lilt is explained in I be glossary, "amends, atone- 

This law seems not lo include appeals of false judgment, 
in the feudal phrase. But they naturally come within the spir- 
it of I be provision ; and " injushim judicium " is named in Lc- 

crown. Ir does not seem clear lo me, as Palgrtlve a-smnes, 
that the disputes of royal thanes with each other came be- 
fore the king's court. Is there anv ground fin- supiw.'siug 
that Ibey were exempt from the jurisdiction of (lie county- 
court? Doubtless, when powerful men were at enmity, no 
petly court could effectively determine their quarrel, or pre- 

fd! naturally into the king's own hands. But' the jurisdic- 
tion might nut be exclusively his; nor would it extend, as of 
course, to every royal thane ; some of whom might he amena- 
ble, without much difficulty, lo the local court,-. It is said in 
the seventh chapter of the laws of Henry I., which are An- 
glo-Sasou in substance, concerning the business to be trans- 
acted in the county-court, where bishops, earls and others, as 
well as " barons and vavassors," that is, king's thanes and in- 
ferior (bancs in the older language of the law, were bound to 
be present, — " Agaulur itaipte primo dehita veri; Christ iant- 
tatis jure ; set-undo regis plueita. ; po-lremo causa: siiiLrulorum 
dignis snlisiaeiionibus expleantur." The notion (hat the 
king'.- thane- resorh'd lo his courl, as to that of their lord or 
common superior, is merely grounded on feudal principles ; 
but the great constitutional theory of jurisdiction in Anglo- 
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Saxon tinn.'j. as Sir F. Talgi-avo is "'I'll aware, was not feu- 
tl;il, bin primiiive Teutonic. 

" The witeicige mot," .-ays Allen, " was not only the king's 
U'i\ -lasive a"enililv. bill. his supreme court, of judicature." 
(E.linh. Rev. xxxv. 9 ; referring tor proofe to Turner's Histo- 
ry of the Anglo-Saxons.) Nothing can be less que^ionable 
than tlnit civil as well as criminal jurisdiction foil witliin the 
province of this assembly. Hut this docs not prove that there 
whs not also a less numerous body, constantly accessible, fol- 

before it' from [he hundred or county "courts for delay 6 of jus- 
existence of such a tribunal before 'the Conquest, founded on 
the general spirit and analog v of tin: monarchy, are of the 
greatest weight. Hut Mr. Allen had acquired too much a 
habit of looking at tin: popular side of ilie cotwitution, and, 
calcliing at every passage which proved our early kings to 
have been limited in their prerogative, did not quite attend 
enough to the opposite scale. 

Note VIII. Page 273. 
Though the following note relates to a period subsequent 

to tin' Conquest, yet, as no heller opportunity will occur for 



often be decided by their knowledge of his general conduct 
vinced them of his innocence. The thanes or eelievina 
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wanting. Pulgnivr, however, thinks, il rather probable that, 
in questions ali'eemig right?- in land, il may sometimes have 
been reported to (p. 224). But let us now come to trial by 

jury, both in civil anil criminal [irocei'dings. as it slowly grew 
up in tlie Norman and biter periods, erasing from our minds 
all prejudices about its English original, except in the form 
already mentioned of the grand inquest for presentment of 
offenders, and in that which the pas.-age quoted in the text 
from the History of Ramsey furnishes — the reference of a 
suit already commenced, by consent of both parties, to a select 
number of sworn arbitrators. It is to be observed that the 
thirty-six thanes were to be upon oath, and consequently came 
very near to a jury. 

The period between (he Conquest and the reign of Henry 
II. is one in which (he two nations, not yet blended by the 
effects of intern inrrii iii''. and retaining the pride, of superiority 
on the one hand, the jealousy of a depressed but not van- 
quished spirit on the other, did not altogether fall into a 
common law. Thus we find in a law of the Conqueror, that, 
while the Englishman accused of a crime by a Norman had 
the choice of trial by combat or by ordeal, the Norman must 
meet the former it' his English accuser thought fit to encounter 
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him ; but if lie dared not, as the insolence of the victor seems 
to presume, It was -sufficient for the foreigner to purge himself 
by the oaths of hi- friend-, according to the custom of Nor- 
mandy. (Thorpe, p. 210.) 

We have next, in tin: l.i'gi'.- I [enrici l'niui. a treatise com- 
piled, as 1 have iiii-ii!ioiif<j, under Stephen, and nol intruded 
to pass for legislative, 1 numerous statements as to the u-ual 
course of procedure, t-~[>i r-i;illv on criminal charges. These 
are very carrlc.-sly pui togvther, very concise, very obscure, 
and in several places very corrupt. It may be suspected, mid 
cannot be disproved, thai in some instances the compiler bus 
copied old statutes of the Anglo-Saxon period, or recorded 
old customs which had ain-udy become obsolete. But be this 
as it may. the Leges Henriei Priini still are an important 
document for that ohscure century which followed the Norman 
invasion. In this treatise we find no allusion to juries; the 
trial was either before the court of (be hundred or that of the 
territorial judge, assisted by his free vassals. But we do find 
the. great original principle. [rial by precs, and, as it is called, 
per pais; that is, in the presence of the country, opposed (o a 
distant, and unknown jurisdiction — a principle truly derived 
from Saxon, though consonant also lo Norman law, dear to 
both nations, and guaranteed to both, as it was claimed by 
both, in the Sift li section of Mn^tia Charta. " Untisquisque 
per pares suos judioaiuliH >■-(, ei < jusdcni provincial; peregrins 
autem judicia modi.- omnibus submo renins." (Leges II. I. 
c. 31.) It may be mentioned by the way thai these last words 
are taken from a capitulary of Ludovicus Pius, and that the 
compiler has been so careless as to leave the verb in the first 
person. Such an inaccuracy might mislead a reader into the 
supposition that be had bctbre him a real law of Henry I. 

It is obvious thai, as the court had no function but to see 
that the formalities of the combat, the ordeal, or the compur- 
gation were duly regarded, and to observe whether the party 
succeeded or succumbed, no oalh from them, nor any reduction 
of their numbers, could be required. But the law of Nor- 
mandy had already established the inquest by sworn recogni- 
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tors, twelve or twenty-four in number, who were supposed to 
be wet] acquainted with the tacts ; and this in civil as well 09 

long before the Conquest, among ourselves, in the history of 
the monk of Ramsey. Tt was in the development of this 
iiriit'iici'iinnii i'l civil ju-ticc thai we Bud instances during this 
period (Sir F. I'ulgruve hiis mentioned several) where a small 
number have been chosen from the county court and sworn to 
declare the truth, when the judge niiidit su-peel the partiality 
or ignorance of the entire body. Thus in =uits for the recov- 
ery of property tin; public mind was gradually accustomed to 
see the jurisdiction ■ >t" the freeholders in their court transferred 
to a more select number of sworn and well-informed men. 
But this was nut yet a matter of right, aor even probably of 
very common usage. It was in this state of tilings that 
Henry II. brought in tin- assize of novel disseizin. 

This gave an alternative to the tenant on a suit for the re- 
covery of land, if he chose, not to rUk the combat, of putting 
himself on the assize; that is, of being tried by four knights 
summoned by the sheriff :ind twelve more selected by them, 
forming the sixteen sworn recognitors, ns they were called, by 
whose verdict the cause iva- di i' i-mined. '' Est autem magna 
assisa," says Glanvil (lib. ii. c. 7), •' regale quoddam bene- 
ficium, dementia principis de consilio procerum populis 
indultum, quo vita; hotninum et status integritati tarn salu- 
britcr consulitur, ut in jure quod qttis in iibero snli tenetnento 
possidet retinendo duelli casum dectinare possint homines 
ambignum. Ac per hoc enmiugit insperata: et prematura? 
mortis ultimum ev;idere .-upplieium, vel saltern pcrennis in- 
fatniai opprobrium, illius infesti et invereeundi verbi quod in 
ore victi turpi ter aonat consecutivum. 1 Ex aiquitate autem 
maxima prodiia est legnlU isiu iu-titutio. Jus enim quod post 
multas et longas dilationes vis evincitur per duellutn, per 
beneitcium istius con>liUitiouis commodius et acceleratitis cx- 
pedilur." The whole proceedings on an assize of novel 
disseizin, which was always held in the king's court or that of 
the justices itinerant, and not before the county or hundred, 
whose jurisdiction be^an in eonscquence rapidly to decline, 
are explained at some length by this ancient author, the chief 
justiciary of Henry II. 
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Changes not less important were oili-cicd in criminal pro- 
cesses during the second part of the Norman period, which 
we consider as terminating with the accession of Edward I. 
Henry II. abolished the ancient ]irivi!ojje of cum purgation by 
the oaths of friends, Che manifest fountain of unblushing per- 

This, however, lel'i ihe favorite, or at least the ancient' and 
English, mode of defence by chewing consecrated bread, 
handling hot iron, and other tricks called ordeals. But near 
the beginning of Henry III.'s reign the church, grown wiser 
and more load of her system of laws, abolished all kinds of 
oi'doa! in the fourth Laleran council. The combat remained; 
but it win not applicable unless an injured prosecutor or ap- 
pellant came forward to demand it. In eases where a party 

necessary to find a substitute for the forbidden superstition. 
He might he compelled, by a -(;Ltnto of Henry II., to abjure 
the realm. A writ of 3 Henry III. directs that those against 
whom the suspicions were very strung should be kept in safe 
custody. But this was absolutely incompatible with English 
liberty and with Magna Cliarta. "No farther enactment," 
says Sir F. I'algrave, "was made; and the usages which 
already prevailed led to a general adoption of the proceeding 
which bad hitherto existed as a privilege or as a favor — that 
is to say, of proving or disproving the testimony of lite first 
set of inquest-men In- ihc testimony of a second array — -and 
the individual accused by the appeal, or presented by the gen- 
eral opinion of the hundred, was allowed to defend himself 
by the particular testimony of Ibe hundred to which be be- 
longed. For this purpose another inquest was impanelled, 
sometimes composed of twelve persons named from the ' visne' 
and three from each of the adjoining townships; and some- 
times the very same jurymen who had presented the offence 
might, if the culprit [bought fil, be examined a second lime, 
as the witnesses or inquest of the points in issue. But it seems 
worthy of remark that 'trial by inquest' in criminal cases 
never seems to have been in:roihiei-d except into those courts 
which acted by the king's writ or commission. The present- 
ment or declaration of those ullieers which fell within the 
cognizance of the hundred jury or the leet jury, the repre- 
sentatives of the ancient eehevins, was final and conclusive ; 
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no traverse, or trial by a second jury, in the nature of a petty 
jury, being allowed." (p. 20S).) 

Tims trial by a petty jury upon criminal charges came in ; 
it is of the reign of Henry III., and not earlier. And it is 
to be remarked, as a conlirmalion of this view, that no one 
was compellable to plead ; that is, the inquest was to be of 
his own choice. But if he declined to endure it he was re- 
manded to prison, and treated with a severity which the 
statute of Westminster 1, in the third year of Edward I, 
calls peine forte et dure; extended afterwards, by a erue 
interpretation, to that atrocious punishment on those who re 
fused to .stand a trial, commonly in order to preserve their 
lands from forfeiture, which was not taken away by law till 
the last century. 

Thus was trial by jury established, both in real actions or 
suits affecting properly in land and in criminal procedure, 
the former preceding by a little the latter. But a new ques- 
tion arises as to the province of these early juries ; and the 
view lately taken is very different from that which has been 
commonly received. 

The writer whom we have so often had occasion to quote 
has presented trial by jury in what may be called an altogether 
new light ; for though Reeves in " Uislory of the English 
Law," almost translating Glnnvil and Bracton, could not help 
leading an attentive reader to something like the same result, 
lam not aware lluit any thing appniaehiiig to the generality 
and fulness of Sir Francis Palgrave's statements can bo found 
in any earlier work than his own. 

" Trial by jury, according to the old English law, was a 
proceeding esseuiinlly liill'creui- from the modern tribunal, still 
bearing the same name, by which it lias been replaced : and 
whatever merits belonged to the original mode of judicial 
investigation — and they were great and unquestionable, 
though accompanied by many imperfections — such benefits 
are not to be exaetly ideutilied with the advantages now re- 
sulting from the great bulwark of Knglish liberty. Jurymen 
in the present day are triers of the issue : they are individu 
als who found their opinion upon the evidence, whether ora 
or written, adduced before them ; and the verdict delivered 
by them is their declaration of the judgment which they have 
formed. But the ancient jurymen were not impanelled to 
examine into the credibility of the evidence: the question 
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This theory is sustained by a great display of erudition, 
which fully establishes that, tin; jurors bail such a knowledge, 
however acquired, of the fuels :<* cunbled them to render a 
verdict without hearing any oilier testimony in open court 
than that of the parties them -elves, fortified, if it might be, 
by written documents adduced. Hence the knights of the 
grand assize arc called recognitor?, a name often given to 
others sworn on an inquest. In the Grand Coustumier of 
Normandy, from which our writ of right was derived, it is 
said that those are to be sworn " who were born in the neigh- 
borhood, and who have lori;.: dwc.lr tl:e:T ; ;,ml ,-urli onpjht:. 
they to be, that it may be believed they know the truth of 
the case, and that they will speak the truth when they shall 
be asked." This was the rule in our own grand assize. The 
knights who appeared in it ought to be acquainted with the 
truth, and if any were not so they were to be rejected and 
others chosen, until twelve were unanimous witnesses. Glan- 
vil (lib. ii.) furnishes siillicifnL proof, if we may depend oa 
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the language of the writs which he there inserts. It is to be 
remembered that the transactions upon which an assize of 
modern disseizin or writ of right would turn might frequently 
have been notorious. In (lie eloquent language of Sir F. 
Palgrave, "the forms, the festivities-, ami the eeremonies ac- 
companying tlie hours of joy and the days of sorrow which 
form the distinguish in;; epochs in the brief chronicle of do- 
mestic life, impressed them upon the memory of the people 
at large. The parchment might be recommended by custom, 
but it was not required by law; and they had no regislers to 
consult, no books to open. By the declaration of the hus- 
band at the church door, the wife wits endowed in the pres- 
ence of the assembled relations, mid before all the merry 
attendants of the bridal train. The birth of the heir was 
recollected by the retainers who lnul participated in the cheer 
of the baronial hall ; and the death of the. ancestor was 
proved by the friends who li:ul heard the wailings of the 
widow, or who bad followed the corpse to the grave. Hence 
trial by jury was an appeal to the knowledge of the country; 
anil the sheriff, in naming hi-; panel, performed his duty by 
summoning those individuals iiinn aiiinngsl the inhabitants of 
the country who were best acquainted with the points at 
issue. If from peculiar circu mstmioes the witnesses of a 
fact were previously marked out. and known, then they were 
particularly required to testily. Thus, when a charter was 
pleaded, the witnesses named in the attesting clause of the 
instrument and wiio had been present in the folkmoot, the 
shire, or the manor court when the seal was affixed by the 
donor, were included in the panel; and when a grant had 
been made by parol the witnesses were sought out by the 
sheriff and returned upon the jury." (Palgrave, p. 248.) 

Several instances of recognition — that is, of jurors finding 
facts on their own knowledge — occur in the very curious 
chronicle of Joeelyn de Brakelonde, published by the Cam- 
den Society, long after the ■' Rise and Pi-ogress of the Com- 
monwealth." One is on a question whether certain land was 
liberu.it] fcudum ecclesia! an non. " Cumque indc sunimonila 
fuit rccognilio 12 milituni in curia regis facienda, facta est 
in curia abbatis apud Herlavum per licentiam Itanulti de 
Glauvilla, el juraveniul n-cogui tores se nunquam scivisse 
iliam terrain f'uisse scparatain all ecelesia." (p. 4a.) Another 
is still more illustrative of the personal knowledge of the 
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jury overruling written evidence. A recognition was taken 
as to the right of the abbey over three manors. " Carta 
noslru lecla in publico nullum vim habuil, quia lota curia erat 
cunt™ nos. Jurameiilo facto, dixerunl indites se Uescire de 
eartis nostris, nee de privatis conventionibus; scd sc credere 
diserunt, quod Adam et pater ejus ct avus a centum annis 
retro tenuerunt maneria in feudura firmum, anusquiaque post 
alium, dicbus quibus fuernnt vivi et mortui, et sic disseisiaLi 
anion, per judieimi terra:." (p. 91.) 

This " judgment of the laud " is, upon Jorelyu's testimony, 
rather suspicious; since. Ihey seem to have .set common fame 
against a written deed. But we see by it that, although 
parol le-limnny might not be generally admissible, the parties 
liad a right to produce documentary evidence in support of 
their tide. 

It appears at first to be an obvious difficulty in tlie way of 
this general resolution of jurors into witnesses, or of wit- 
nesses into jurors, that many issues, both civil and criminal, 
required the production of rather more recondite evidence 
than common notoriety. Tin: known events of family history, 
which a whole neighborhood could attest, seem not very_ 
likely to have created litigation. Bui even in those ages of 
simplicity fact- might be alleged, the very groundwork of a 
claim to succession, as to which no assize of knights could 
speak from personal knowledge. This, it is said, was obvi- 
atcd hy swearing the witnesses upon the panel, so thai (hose 
who had a real knowledge of the facts in question might 
instruct their fellow-jurors. Such, doubtless, was the usual 
course ; but difficulties would often stand in the way. Glanvil 
meets the question, What is to bo done if no knights are 
acquainted with the matter in dispute ? by determining that 
persons of lower degree may be sworn. But what if women 
or villeins were the witnesses ? What, again, if the course 
of inquiry should render fresh testimony needful? It must 
appear, accniviintr to all our notions of judicial evidene-, rati.: 
these difficulties must not only have led to the distinction of 
jurors from witnesses, but that no great length of time could 
have elapsed before the necessity of making it was perceived. 
Yet our notions of judicial evidence are not very applicable 
to the thirteenth century. The records preserved give us 
reason to believe that common tame had great influence upon 
these early inquests. In criminal inquiries especially the pre- 
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vious fame of the accused seems to have generally determin- 
ed the verdict. He was mil allowed to sustain Ills innocence 
by witnesses — !i barbarous absurdity, as it seems, which was 
gradually removed hy indulgence alone ; but his witnesses 
were not sworn till the reign of Mary. If, however, the 
prosecutor or appellant^ aa lie was formerly styled, was under 
an equal disability, the inequalitv will vanish,' though the ab- 
surdity will remain. The prisoner bad originally no defence, 
unless he could succeed in showing the weakness of the ap- 
pellant's testimony, lint by submitting to the ordeal or combat, 
or by the compurgation of hi- neighbors. The jurors, when 
they acquitted him, stood exactly in the light of these; it was 
a more refined and impartial eoinpm-Lraiion. renting on their 
confidence in his former behavior. Tims let us take a record 
quoted by Palgrave, vol. ii. p. 1 84 : — " Robertas films Roberti 
de Ferrariis a|>pelln! Ruuidjiiin de Futleswarllte quod ipse 
venit in gardinum suum, in pace domini Regis, et nequiter 
assultavit Rogcrum hominem suum, et cum verberavit et 
vulneravit, ita quod de vila ejus desperabatur ; et ei robavit 
uniim pallium et gladium et areum et sagittas ; et idem Ro- 
fferus ofl'ert hoc probave per corpus suum, prout curia con- 
■ sideraverit; et Himulphiis venit et defendit totum de verho 
in verbum, el oflct-t domino Rvgi unani maream argenti pro 
habetida inquisitioue per legale- milites, ninim culpabilis sit 
illdc, neene ; et pnetcrca dicit quod i.-to Rnrjc.rus mmquam 
ante appellavit earn, H petit tit. hoc ci al^wolnr, — oblatio re- 

gardinarium p'radicti Roberti, Osmund nomine, et quosdam 
garciones, aed RamdJ'us non fuit ibi, nee maleeredunt eum, 
de aliqua roberia, vel de aliquo nialo, facto eidem." 

We Iiave here a trial by jury in its very beginning, for the 
payment of one mark by the accused in order to have an in- 
quest instead of the combat shows that it was not become a 
matter of right. We may observe that, though Robert was 
the prosecutor, his servant Roger, being the aggrieved party, 
and capable of becoming a witness, was put forward as trie 
appellant, ready to prove the case by combat. The verdict 
seems to imply that the jury had no had opinion of Ra'uulf 
the appellee. 

The fourteenth book of Glanvil contains a brief account 
of the forms of criminal process in his age ; and here it ap- 
pears that a woman could only be a witness, or rather an 
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appellant, where her husband had been murdered or her 
person assaulted. The words iire worth considering: "Duo 
Bunt genera homicidiortim ; unum est, quod dicitur murdrum, 
quod nullo vidcnte, nullo scieute, clam pcrpetrntur, piaster 
Bohlm iuterfcctorcin et ejus complices; iln quod mux non 
asscquatur clamor [iiijiiilarts juslsi n"Uam super llocproditam. 
In hujusiiiodi iiuti-iii sLci'iisniiotiB null iliIiii ti Litur aliquis, nisi 
fucrit de eonsariguiniNite ip-uus del'tuieti. Est et aliud homi- 
oi-Jiuiq •}■< -\ .<-ii»'ni 10 ^n-ruli v.>--it-'i|(>, it di-. ''-ir ^itupl-s 
homicidium. In hoc etiam placito non admittitur atiquis 
accusator ad probationem, nisi fucrit moz'tuo consangainitate 
cotijuuctus, vi-1 humugio veldominio, ita iU de morte hqua- 
tur, at sub visus sui testimonio. Prasterea sciendum quod 
In hoc placito mulier uuditur aucusans aliquein de morte viri 
sui, si de visit lotjuatur (1. xiv. c. 8). Tenotur autem mulier 
quie proponit sc a viro oppression in pace doniini regis, mox 
dum l-ecens fimrit niidetlcium vieinum villain adire, et ibi 
injuriam sibi illutam \mM\-> hoiiiinilnis osicitili-rc, fit sanguinem, 
si quis fuerit eflusus, et veslium scissiones ; dehine autem 
apud pwepositum hundred] idem facil. Postea quoque in 
pleno comitatu id publice proponat. Auditur itaque mulier 
in tali casu aliqnem a.rusans, vicut ut d<: alia qualibet injuria 
corpori suo illatam solet audiri." {c. G.) 

Thus it appears that on charges of secret murder the 
kindred of the deceased, but no others, might be heard in 
court as witnesses lo common suspicion, since they could be 
no more. I add the epithet secret ; but it was at that time 
implied in the word murdrum. But in every case of open 
homicide the appellant, be it the wife or one of his kindred, 
his lord or vassal, must have been actually present. Other 
witnesses probably, if such tbere were, would be placed on 
the panel. The woman was only a prosecutrix ; and, in the 
other sex, there is no doubt that the prosecutor's testimony 

III claims of debt it was in the power of the defendant to 
wage his law ; that is, to deny on oath the justice of the de- 
mand. This he was to sustain by the oaths of twelve com- 
purgators, who declared their belief that he swore the truth ; 
and if he declined to do this, it seems that, be had no defence. 
But in (he writ of right, or other prongs ad'ecting real estate, 
the wager of law was never allowed ; and even in actions of 
debt the defendant was not put to this issue until witnesses 
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for ihe plaintiff bad been produced, "sine Icstibnsfidelibusad 
hoc iuduetis." This, however, wan not in presence of a jury, 
but of tlie bailiff or jml^e (.Magna Charta, c. 28), and there- 
fore does not immediately hear on the present subject 

In litigation before the king's justices, in the curia 
regis, it must have been always necessary to produce wit- 
nesses; though, if their testimony were disputed, it was 
necessary to recur to a jury in [he county, unless the cause 
were of a nature to he determined by duel. A passage in 
Glarivil will illustrate this. A claim of villenage, when lib- 
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the constable or marshal by combat, as by many records np- 
pcareth." (3 Inst. 2C.) But however this might he, it is 
evident that as soon as the trial of peers of the realm for 
treason or felony in lite court of the high steward became 
eslablished, the practice of swearing witnesses on l!ie panel 
must have been relinquished in sueli eases. "That Iwo wit- 
nesses be required appeared! by our books, and I remember 
no authority in our books lo the contrary. And this seemeth 
to be the more clear in ihe trial by the peer? or nobles of the 
realm because tbey come not de oliquo vwmeto, whereby 
they might take notice of the fact in respeel of vicinity, as 
other jurors may do." (Ibid.) But the court of the high 
steward seems to be no older than the reign of Henry IV., 
al which time the examination of witnesses before common 
juries was nearly, or completely, established in its modem 
form ; and the only earlier ease ive have, if I remember right, 
of the conviclion of a peer in parliament — that of Mortimer 
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in the 4th of Edward III. — was expressly grounded on the 
notoriousness of the fuels (Got. Pari. ii. .13). It does not 
appear, iherefure, indisputable by precedent that any wit- 
nesses were lieard, save the appellant, on trial of peers of the 
realm in the twelfth or thirteenth century, though it is by no 
means improbable thai such would have been the practice. 

Notwithstanding -uch exception-, however, sufficient proofs 
remain that the jury themselves, especially in civil cases, long 
retained their character of witnesses to the fact. If the re- 
cognitors, whose name bespeaks their office, were not all so 
well acquainted with the matters in controversy as to believe 
themselves competent to render a verdict, it was the practice 
to ajforce the jury, as il wa- culled, by rejecting these and 
lilling their places with more >ul!icient wilnc-ses, until twelve 
were found who agreed in the same verdict.' (Glanvil, 1. ii. 
c. 17.) Not that unanimity was demanded, for this did not 
become the rale till about the reign of Edward III.; but 
twelve, as now on a grand jury, must concur. 2 And though 
this profusion of witnesses seems strange to us, yet what they 
attested (in the age at least of Glanvil mid for some time after- 
wards) was not, as at present, the report of their senses to 
the fact in issue, but all which ihey bad beard and believed 
to be true; above all, their judgment as to the respective 
credibility of the demandant and tenant, heard in that age 
personally, or the appellant and appellee in a prosecution. 

Bracton speaks of allbreing a panel by the addition of 
better-informed jurors to the rest, as fit for the court to order, 
"de eousilio curia; afl'ortietur asstsa ita quod npponnntur alii 
juxta numcrum majoris partis qua; dissrnserit, vel saltern 
quatuor vel sex, el adjuiiganfiir aiiis." The method of re- 
jection used in Glauvil's time seems to have been altered. 
But it) the time of Iliiilon, soon afterwards, this afforcement 
it appears could only be made with the consent of the par- 
ties ; though if, as his language seems to imply, the verdict 
was to go against the party refusing to have the jury 
atlbrced, no one would be likely to do so. Perhaps he means 

1 Bv (tic jury. Iho radar will winna- Ynr-!i,n!s .lifted lnlo Uuncn'i Ilfa- 
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that this refusal would crcdtc a prejudice in tilt' mitlds of the 
jury almost certain u> pi-inluec such a verdict. 

"It may be doubtful," says Mr. Starkic, "whether the 
doctrine of afforecment wjc applied to criminal case?. The 
account given by Bracton as to the trial by the country on a 
criminal charge is very obscure. It was to be by twelve 
jurors, consisting of tuilites or liberi et leg-ales homines of 
the hundred and four villains." 1 Bat it is conjectured that 
the text is somewhat corrupt, and that four inhabitants of the 
vill were to be added to the twelve jurors. In some irimi- 
nal cases it appears from Bracton that trial by combat co-lid 
not he dispensed with, because the nature of the charge did 
not admit of positive witnesses. " Oportet quod defendat se 

per praisumtionem et per nuditum, vel per mandatum [?] 
quod quidem non .-ulhVit ad pi'uhatimiein pro appellando nec 
pro appellato ad liberationem." This indicates, on the one 
hand, an advance in the appreciation of evidence since the 
twelfth century; common fame and mere hearsay were not 
held sufficient to support a charge. But on the other hand, 
instead of presuming the innwctiec. of a party against whom 
no positive testimony could be alleged, lit: was preposterously 
called upon (o prove it by combat, if the appellant was con- 
vinced enough of his guilt to demand (hat precarious decis- 
ion. It appears clear from some passages in Bracton that 
in criminal cases other witnesses might occasionally be heard 
than the parties themselves. Thus, if a man were charged 
with stealing a horse, he says that either the prosecutor or 
the accused might show that it was his own, bred in liis 
stable, known by certain marks, which could hardly be but 
by calling witnesses. It is not improbable that witnesses 
were heard distinct from the jury in criminal cases before 
the separation had bccti adopted in real actions. 

At a later time witnesses arc directed to he joined to the 
inquest, but no longer as parts of it. " We find in the 23rd 
of Edward III." (I quote at present the words of Mr. 
Spence, Equitable Jurisdiction, p. 129) " the witnesses, in- 
stead of being summoned as constituent members, were 
adjoined to the recognitors or jury in assizes to afford to the 
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jury the benefit of tln-ir t'--:imonv. but without having any 
voice in the verdict. This is tin* lirst. iinticiilioii we have of 
the jury deciding on evidence tiimiully produced, and it is 
the connecting link between the ancient n"d modern jury." 1 
But it will bo remembered — what Mr. Spence certainly did 
not mean to doubt — that tin 1 evidence of the demandant in 
an assize or writ of right, and of (hi! prosecutor or appellant 
in a criminal ease, had always been given in open court; and 
the tenant or appellee had tin; same right, lmt the latter 
probably was not sworn. Nor is it clear that the court 
would refuse other testimony if it wore offered during the 
course of a trial. The sentence just quoted, however, ap- 
pears to be substantially true, except that the words " for- 
mally produced" imply something more like the modern 
practice than the fads mentioned warrant. The evidence in 
the case reported in 23 Ass. 11 was produced to none but 
the jury. 

Mr. Starkie has justly observed that " the transition was 
now almost imperceptible to the complete separation of the 
witnesses from the inquest. And this step was taken at 
some time before the 1 1th of Henry IV. ; 5 namely, that all 
the witziessea were to give their testimony at the bar of (he 
court, so that the judges might exclude those incompetent by 
law, and direct the jury as to the weight due to the rest." 
" This effected a change in the modes of trying civil cases ; 
the importance of which can hardly ho too highly estimated. 
Jurors, from being, as it were, mere recipients and deposita- 
ries of knowledge, exercised the more intellectual faculty of 
forming conclusions I'nun lo-tuimiiv — a duty not only of high 
importance with a view to truth and justice, but also collat- 
erally in encouraging habits of reflection and reasoning 
(aided by the instructions of the judges), which must have 
had a great and most beneficial effect, iti promoting eivili/a- 




Digitized by Google 



Chap. VIII. 



TKIAL BY JUKI'. 



379 



tion. Tlie exercise of the control last adverted to on the 
part of the judges was the foundation of thatteystem of 
rules in regard to evidence which lias since constituted so 
large and important a branch of the law of England.'' 
(Spcliee, p. 129.) 

The obscurity that hangs over the origin of our modem 
course of procedure before juries is fiir from being wholly 
removed. We are reduced to conjectural inferences, from 
brief passages, in curly law-books, written Ibr contemporaries; 
but which leave a considerable uncertainty, a; the readers 
of this note will be too apt to discover. If we say that our 
actual trial by jury was established not far from the begin- 
ning of the fifteenth century, we shall perhaps approach as 
nearly as the diligence of late inquirers has enabled us to 
proceed. Hut in the time of Furlvscue, whose treatise Do 
Luiulibus Leguni Anglic was written soon after 1*150, we 
have the clearest proof that the mode of procedure before 
juries by vird voce, evidence was the same as at present. It 
may be presumed that, the fmiuiii.ni of the advocate and of 
the judge to examine witnesses, and to comment on their 
testimony, had begun at this time. The passage in Fortescue 
U so full and perspicuous tliat it deserves to be extracted. 

" Twelve good and true, men being sworn as in the manner 
above related, legally qualified — that is, having, over and 
besides their movable possessions, in laud sufficient (as was 
said) wherewith to maintain their rank and station — neither 
suspected by nor at variance with either of the parties ; all 
of the neighborhood ; there shall be read to them in English 
by the court the record and nature of the plea at length 
which is depending between the parlies ; and the issue there- 
upon shall be pliiitily laid hetbi'e. them, concerning the truth 
of which those who are so sworn are to certify the' court : 
which done, each of the parties, by themselves or their 
counsel, in presence of the court, -hall declare and lay open 
to the jury all and singular the matters and evidences 
whereby they think they may be able to inform the court 
concerning the truth of the point in question ; after which 
each of the parlies has a liberlv to produce before the court 
all such witnesses as they please, or can get to appear on 
their behalf, who. being charged upon their oaths, shall give 
in evidence oil that they know touching the truth of the fact 
concerning which the parties are at issue. And if necessity 
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so require, the witnesses may be heard and examined apart, 
till they stall have deposed all that they have to give in 
evidence, so that what the one has declared shall not inform 

evidence in the same words, or to the very wine effect. The 
whole of the evidence being "diic through, the jurors shall 
confer together at their pleasure, as thev shall think most 
convenient, u]x>n the truth of the issue before them, with us 
mueh deliberation anil leisure as they Can well desire; being 
all the while in the keeping of an officer of the court, in a 
place assigned them for lhat purpose, lest any one should 
attempt hy indirect methods lo influence them as to their 
opinion, whieh they are to give in to the court, Lastly, Ihcy 
afe to return into court and certify the justices upon the 
truth of the issue so joined in the presence of the parties 
(if they please to lie present), pardcu brly the person who is 
plaintiff in the. cause : what the jurors shall so certify, in the 
laws of England, is called the verdict." (e. 2G.) 

Sir. Amos indeed has observed, in hi- edition of Fortescife 
(p. 93), '' The essential alteration whieh ii:is since taken place 
in the character of (he jury does not appear lo have been 
thoroughly effected till the time of Edward VI. and Mary. 
Jurors are often called testes." Kul though this appellation 
might be retained from the usage of older limes, I do not see 
what was left lo effect in the essential character of a jury, 
when it had reached the stage of hearing the witnesses ami 
counsel of the parties in open court. 

The result of this investigation, suggested perhaps by 
Reeves, but followed up by Sir Francis Palgrave for (he 
earlier, and by Mr. Shirk ie for the later period, is to sweep 
away from (he ancient constitution of England what has al- 
ways been accounted both the pledge of i(s freedom and the 
distill clive type of i(s organization, trial by jury, in the mod- 
ern sense of the word, and according to modem funetious. 
Forthough the passage just quoted from Forteseiie is conclu- 
sive as to hie times, these were but the times of the Lancas- 
trian kings 5 and we have been wont to talk of Alfred, or at 
least of the Anglo-Saxon age, when the verdict of twelve 
sworn men was the theme of our praise. We have seen that, 
during this age, neither in civil nor in criminal proceedings, 
it is possible to trace tins safeguard lor Judicial purity. Even 
when juries may be said to have existed in name, the institu- 
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tion denoted but n small share of pnlilical wisdom, or at least 
provided but indifferently for impartial justice. TIib mode 
of triii! by witin-.-s.es returned on the panel, hearing no evi- 
dence beyond I heir own in open court, unassisted by the sift- 
ing acutcness of lawyers, laid open a broad inlet for credulity 
and prejudice, for injustice and coiTiipiion. Put jury was the 
dominant crime of the middle ages ; encouraged by the- pre- 
posterous rule- of compurgation, and by [he multiplicity of 
oaths in the ecclesiastical law. ll was the frequency of this 
offence, and the impunity which the established procedure 
gave to that of jurors, that produced the remedy by writ of 
attaint; but one which was liable to ibe same danger; since 
jury on an attaint must, in the early period of that process, 
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Yet in its rudest and moat imp'rfcet form, the trial by a 
sworn inquest was fir superior to the impious superstition of 
ordeals, the hardly less preposterous and unequal duel, the 
unjust deference to power in compurgation, when the oath of 
one thane counterbalanced those of six eeorls, and even to the 
free-spirited but tumultuary and unenlightened decisions of 
the hundred or the county. It may, indeed, be thought by 
the speculative philosopher, or the practical lawyer, that in 
those early stages which we have just been surveying, from 
the introduction of trial by jury under Henry II. to the at- 
tainment of its actual pcrfccl'ioii iti the first part of the fifteenth 
century, there was little 10 Warrant our admiration. Still let 
us ever remember that we judge of past ages by an errone- 
ous standard when we wonder at their prejudices, much more 
when we forget our own. We have but to place ourselves, 
for a few minutes, in imagination among the English of the 
twelfth and thirteenth centuries, and wt: may better -un- 
derstand why they cherished and panted for the judicium 

parium, the trial by their peers, or, us it is emphatically 
styled, by the country. It stood in opposition to foreign law- 
yers and foreign law ; to the, chicane and subtlety, the dilatory 
atid expensive though accurate technicalities, of Normandy, 
to tribunals where their good name could not staad them in 
stead, nor the tradition of their neighbors support their claim. 
For the sake of these, fur the maintenance of the laws of Ed- 
ward the Confessor, as in pious reverence they termed every 
Anglo-Saxon usage, they were willing to encounter the noisy 
rudeness of the county-court, and the sway of a potent adver- 
sary. 

Henry II, a prince not perhaps himself wise, but served 
by wise counsellors, blended the two schemes of jurisprudence, 
as tar as the times would permit, by the assize of novel dis- 
seizin, and the circuits of his justices in eyre. From this age 
justly date our form of civil procedure ; the trial by a jury 
(using always that word in a less strict sense than it bears 
with us) replaced that by the body of hundretfors ; the stream 
of justice purified itself in successive generations through the 
acuteness, learning, and integrity of that remarkable series of 
men whose memory live- chiefly among lawyers, I mean the 
judges under the house of I'lautngcnet ;* and thus, while the 
common law borrowed from Normandy too much, perhaps, of 
its subtlety in distinction, and became as scientific as that of 
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Rome, it maintained, without encroachment, the grand prin- 
ciple i>i' tin: Saxon polity, tin: trial oi' lacts by the country. 
Fniiii this principle (except in li> lhal preposterous relic of 
barbarism, tin. 1 rciptiiemcnl of unanimity) may we never 
swerve — may we never be compelled, in wish, to swerve — 
by a contempt ot' their oaths in jurors, and a disregard of the 
just limits of their trust I 

Note IX. Page 278. 

The nature of both tenures lias been perspicuously illus- 
trated by Mr. Allen, in his Inquiry into the Rise and Growth 
of the Royal Prerogative, from which I shall make a long 
extract. 

"The distribution of landed property in England by the 
Anglo-Saxons appears to have been regulated on the same 
principles that directed their brethren on the continent. Part 
of the lands they acquirer] was converted into estates of in- 
heritance tor individuals ; part remained tilt.: property of the 
public, and was left to the disposal of the state. The ibnner 
w.'is called bodtuid ; the latt.if I apprehend to huve been that 
description of landed property which was known fay the 
name of folcland. 

" Folcland, as the word imports, was Ihe land of the folk or 
people. It was the. property of the community. It might be 
occupied in common, or possessed in severalty; and, in the 
latter case, it was probably parcelled out to individuals in the 
fokgemot, or court of the district, and the grant attested by 
the freemen who wcij then present. But, while it coui iuued 
to be folcland, it could not be alienated in perpetuity ; and, 
therefore, on the expiration of the term for which it had been 
granted, it reverted to the community, and was again distrib- 
uted by the same authority. 1 

" Bocland was held by book or charter. It was land that 
had been severed by an act of government from the Ibl-land, 
ami converted into an estate of perpetual inheritance. It 
might belong to the church, to the king, or to a subject. It 
might be alienable and devisable at the will of the proprie- 
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for. It might be limited in its descent without any power of 
alienation in the possessor. It was often granted for a single 
life, or for more lives tlum one. with remainder in perpetuity 
to the church. It was forfeited for various delinquencies to 
the state. 

" Estates in perpetuity wore usually created by charter 
after the introduction of writing, and, on that account, hoc- 
land mid laud of inheritance are often used as synonymous 
expressions. Jinl at an earlier period they were conferred 
by the delivery of a staff, a spear, un arrow, a drinking-horn, 
the branch of a tree, or a piece of lurf ; and when the dona- 
tion was in favor of the church, these symbolical representa- 
tions of the grant nviv deported wiiri solemnity on the altar ; 
nor was this prartiee entirely hid aside after the introduction 
of title-deeds. There are instances of it as Late as the time 
of the Conqueror. It is not, therefore, quile correct to say 
that all the lands of the Anglo-Saxons were cither folcland 
or bocland. When lain! was granted in perpetuity it ceased 
to be folcland ; but it could not with propriety be termed 
bocland, unless it was conveyed Uy a written instrument. 

" Folcland was subject to many burdens and exactions 
from which bocland was exempt. The possessors of folcland 
were hound to assist in the reparation of royal vills and in 
other public works. They were liable to have travellers and 
others quartered on them for subsistence. They were re- 
quired to give hospitality to kings and great men in their 
progresses through the country, to furnish them with carriages 
and relays of horses, and to extend the same assistance to 
their messengers, followers, and servants, and even to the 
persons who had charge of their hawks, horses, and hounds. 
Such at least arc tin; burdens from which lands are liberated 
when converted by Hurler into bocland. 

" Bocland was liable to none of these exactions. It was 
released from all services to the public, with the exception of 
contributing to military expeditions, and to the reparation of 
castles and bridges. These duties or services were comprised 
in the phrase of truin/la in:r.i:ssitns, which were said to be in- 
cumbent on all persons, so that none could be excused from 
them. The church indeed contrived, in some cases, to obtain 
an exemption from them ; but in general its lands, like those 
of others, were subject to them. Some of the charters grant- 
ing to the possessions of the church an exemption from all 
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services whatsoever were genuine; but [he greater pari are 
forgeries," — (p. 142.) 

Hocland, ne perceive by this extract, was nut new.- airily 
alodial, in the sense of absolute propriety. It might be 
granted for live, as was often (lie ease ; and then it ^eerns to 
have been called Imi-hmH (nnestiln), lent or leased. (Pal- 
grave, ii. .101.) Such land, however, was not feudal, as I 
contrive, if we use that word in its legitimate European 
sense ; though Mm in the only German word tor a fief. Mr. 
Alien ha- tbiitid no trace.* of this use of the word among th 
Anglo-Sir; on.-. (Appendix, p. »7.) Sir F. Pnlgrave agrees 
in general with Mr. Allen. 1 

We liail another great living authority an Anglo-Saxon 
and Teutonic law concurring in the same luminous solution 
of this long-disputed problem. "The natural origin o:' tulc- 
land is the superabundance of good land above what was at 
once appropriated hy the tribes, families, or gentes (nta:gbnrg, 
gelondan), who first settled in a waste or conquered land; 
but its existence enters into and modifies, the system of law, 
and on it depends the dutiiiiiiuu of tin; march and the gait 
with their boundaries. Over the folcland at first the king 
alone had no control ; it must have been apportioned by the 
nation in its solemn meeting ; earlier, by the shire or other 
collection of freemen. In Ileownll', the kin;; determines to 
build a palace, ami distribute in it to his comites such gold, 
silvCE-, anu>. and other valuables as God had L'ivcn him, stive 
the folcseeare and the lives of men — 'butan lolcsccare atid 
feornin gniuena' — which he had no authority to di -pose of. 
This relative position of folcland to hocland is not confuted 
to the Anglo-Saxon institutions. The Frisians, a race from 
whom we took more than lias generally been recognized, had 
the same distinction. At the same linn; I differ from Grimm, 
who seems lo consider folcland as the port; ali.nl, hocland as 
the lief. 'Folcland im Gegensatz zu heneficimn. Leges F.dv. 
II. ; das ist, reine alod, iin Gegensatz nil beneficium, Lehen. 
Vgl. das Friesiselu: caplond uml hocland. As. p. 15.' (D 
E. A. p. 4G3.) I think the reverse is the ease; and indeed 
we have one instance where a king exchanged a certain por- 
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tion of folcland for an equal portion of boelaud with one of 
his Connies. He then gave tliL- exchanged folcland all the 
privileges of bocland. nnd ( mch-i'i-iIi lo make (hi; hdeland he 
had received in exchange _/e<W(ijii/.'' (Kemhle's Codex Dip- 
loma I ion?, i. p. 104.) 

It is of importance to mention lliat Mr. K., when he wrote 
this passage, had not seen Mr. Allen's work; so that the in- 
dependent concurrence of two such antiquaries in the same 
theory lends it very great support. In tlic second volume of 
the Codex Diplomatics the editor adduces fresh evidence as 
to the nature of folc.laitd. *| the terra facalls, or public land 

the uaiion." ([i. SI.) Mr. Thorpe, in the glossary to liis edition 
of " Ancient Laws'' (v. Folcland). quotes part of the same 
extract from Allen which I have given, and, making no re- 
mark, must be understood to concur in it. Thus we may 
consider this interpretation in possession of the field. 1 

The word folcland fell by degrees into disuse, and gave 
place to the term (crra regis, or crown-land. (Allen, p. 1(50.) 
This indicates the growth of a monarchical theory which 
reached its climax, in this application of it, after the Con- 
quest, when the entire laud of Knglaiid was supposed to have 
been the demesne land of the king, held under him by a. 
feudal tenure. 

Note X. Page 305. 

" Amongst the prerogatives of the crown, the Conqueror 
and ninny of his successors appear to have as-uiued the power 
of making laws to a certain extent, wirhout the authority of 
tbeir greater council, especially when operating only in re- 
straint of the king's prerogative, for the bandit of his sub- 
jects, or explaining, amending, or adding Id the existing law 
of the. land, as administered behvecu subject and subject; 
and (his prerogative was commonly exercised the advice 

of the king's ordinary or select council, though frequently the 
edict was expressed in the king's name alone. But as far as 
can he judged from existing documents or from hlsloiy, it 
was generally conceived dial beyond lliese limits the consent 

1 It menu 10 bo » nm-ran- infer o cr^tlni. of Hie term rojln, It thai wore 

fttm tilt elliler.ro 'it In ]!'»■'< trill ■■■ I rn- r.| v. -nr.itivo of undent lolo- 

llml ii.l -Iiii.l 1 1 - :..n(r,:i- I Inr.i l:m I. in AIIiti mriposes 
boclani before toe Conquest, alto tlis 
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of a larger assembly, of that which was deemed the ' Com- 
mune concilium regni,' was in strictness necessary ; though 
somelimcs [lie monarch on the throne venlnred to stretch his 
prerogative I'nrlher, even to tlie imposition of taxes to answer 
his necessities, without the commun eoiisent ; am] the great 
struggles between the kings of England and their people 
have generally bei-n produced by sneh stretches of the royal 
mvrogative, till at lengih it lias been established thai no 
'legislative act tan he done without the concurrence of that 
assembly, now emphatically tidied the king's parliament." 
(Report of Lords' Committee on the Dignity of a Peer, p. 
22, edit. 1819.) 



lar exaction." (p. 42.) 
peared to Mr. Allen so 
Anglo-Norman conatiti 



in the year, by William the Conqueror and by both hia 
tliat they were, however, gradually intermitted by 
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Henry I., and ceased early in the reign of Stephen. In these 
councils, which were legislative so far a.* new statutes were 
ever required, a rnatler of somewhat rare occurrence, hut 
more frequently rendering their advice on measures to he 
adopted, or [heir judgment in criminal I'lmiyrs against men- 
of high rank, antl even in civil litigation, wo have, at least in 
theory, the acknowledged limitations of roysil authority. I 
refer the reader to this article in the Edinburgh Kcview (vol. 
xxxv.), to which we must generally assent; observing, how- 
ever, that the committee, though in all probability mistaken in 
ascribing proceedings of the Norman sovereigns lo the advice 
of a select council, which really emanated from one much 
larger, did not. call in question, bat positively assert, the con- 
stitutional necessity of the hitter for general taxation, and 
perhaps for legislative enactments of an important kind. 
And, when we cnu-idcr tin: improbability that ''all the great 
inen over all England, archbishops ami bi-hops, abbots aad 
earls, thanes and knights," as the Saxon chronicler pretends, 
could have been regularly present thrice a year, at Winches- 
ter, Westminster, and Gloucester, when William, as he informs 
us, " wore his crown," we may well suspect that, in the ordi- 
nary exercise of his prerogative, and even in such provisions 
as might appear to him necessary, he did not wait tor a very 
full assembly of his tenants in chief. The main question is, 
whether this council of advice and assent was altogether of 
his own nomination, and this we may confidently deny. 

The custom of the Anglo-Saxon kings had been to hold 
meetings of their wilan very frequently, at least in the regu- 
lar coarse of their government. And this was also the rule 
in the grand fiefs, of France. The pomp of their court, the 
maintenance of loyal respect, the power of keeping a vigilant 
eye over the behavior of the chief men, were sufficient, mo- 
tives for the Norman kings to preserve this custom ; and the 
nobility of course saw in it the security of their privileges as 
well as the exhibition of their importance. Hence we find 
that William and his 60ns held their courts de more, as a rcg 
ular usage, three times a year, and generally at the great 
festivals, and in different parts of the kingdom. Instances 
are collected by the. Edinburgh Reviewer (vol. xvxv. p. j). 
And here the public business was transacted ; (hough, if these 
faceting, were so frequent, it is probable that for the most 
part they pa'sed off in a banquet or a tournament. 
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The Lords' Committee, in rioter on the Second Report, when 
reprinted in 1821), do not acquiesce in the positions of their 
hardy critic, lo whom, without direct iiumiI ii.iii, they maiufe.-lly 
allude. "From tiie relations of annalists aod hUorians,'' 
they ob-erve. " it hi us been inferred tlun during the reign of 
the Conqueror, and during a long course of ;ime from the 
Conquest. Ihi' arclilu-bops. bi.-|]n[>-, abbot- and priors, carls 
and barons of the realm were regularly convened thiei: tinier 
in every year, at three different and di.-tinct places in the 
kingdom, to a general council of (he realm. Considering (lie 
Btate of the country, and the habits and dispositions of the 
people, 1 1 s i s= serins highly improbable ; o.-pecially if (he word 
barones, or the words proccrcs or magnates, olien used by 
writers in describing Mich assemblies, neve intended tn include 
all tlie per-ons holding immediately of the crown, who, accord- 
ing to the charter of John, were required to be summoned to 
cou-tiiuie Tin.- great council of til'' realm, tiir tin; purpose of 
granting aids to the crown." (p. 4-i!>.) But it is not necessary 
to suppose this; those might have attended who lived near, or 
who were specially summoned. The committee argue on the 
siippu-iilon iliiit all tenants in chief must have tit tended thrice 
a year, which jio one probably ever assorted. But that 
William and his sons did hold public meetings, de more, 
at three several places in every year, or at least very frc- 
quenllc, cannot, lie controverted without denying what re- 
specled historical testimonies allirm ; and the language of 
these early writers intimates that they were numerously 
attended. Aids were not regularly granted, and laws much 
more rarely enacted in them; but they might still be a na- 
tional council. But the constituent parts of such councils will 
be discussed in a subsequent note. 

It is to be here remarked that, with the exception of the 
charters granted by William, Henry, and Stephen, which are 
in general rather like ennli mm,: ions of existing privileges than 
novel enactments, I hough some clauses appear (o be of the 
taller kind, little authentic evidence can he found of any leg- 
islative proceedings from the Conquest to the reign of Henry 
II. The laws of the Conqueror, which we find in Ingnlfus. 
do riot eotne within this category; they are a continuation of 
English usages, granted by William to Ins .-objects. " Cez 
siml les leis et les costumes que H reis William granlad el 
pople de Engleterre apres le conquest de la terr'e. Iceles 
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II,' and with respect to both, 
as expressed iti (In: charier ot his son Henry. ' coneilio ha- 
ronum;' though it is far from clear who were the persons 
intended to be so described." (Beport of Lords' Committee, 

p. 50.) 

The separation of the civil and crclesiasheal jurisdictions 
was another great innovation in the reign of the Conqueror. 
Tlii* the Lords' Committee incline to refer to his sole author- 
it)'. But Allen has shown by a writ of William addressed 
lo the bishop of Lincoln that it was done "communi coneilio, 
et coneilio nrcliiepisenpnrUTii menrnm, el oa;teronim episcopo- 
rum et abhatuin, et omnium ])rineipum regni mei." (F.dinb. 
Eev. p. 15.) And the Dome-day survey was determined 
upon, after a consultation of William wilh his great council 
at Gloucester, in HISi. This would of course be reckoned a 



Chat. VIII. 



CHARTER OF WILLIAM L 



391 



h.'L'i-biive mea-ure in tin: present day ; but i[ might not pass 
fin- more than a temporary ordinance.. The only laws under 



3 charter, of n 



m btatory (ihere nr. none on record), Ml under this same 
description. 

The Constitutions of Clarendon, in 1104, are certainly a 
regular statute ; whoever might ho ;he no n renting parlies, a 
sn bj-iri-t to lie presently discu ^nl, these famous provision.- were 
etmetid in (lie L'reat eounHl of tin: nation. Thi- is i-i pailly 
true of the Assizes of Northampton, in 1178. But the ear- 
liest Angln-Xorniaii law wliirli in i-Atatil in a regular form ia 
the assise mtide at Clarendon for the preservation of the 
pence, probably between 1 1 Ij5 and 1176. This remarkable 
statute, ''qtiam domimis rex llonricus, eotisilio arrliirpisropo- 
rum et opiscoporum et nbbatum, rtetemriunipio barnnuin 
suorum eonstituit," was first published by Sir F. I'algrave 
from a iiirinuseripl in tin; liritish Museum. (Engl. Coinmoiiw. 
i. 257 ; ii. 168.) In other instances the royal prerogative 
may perhaps have been held sutlieient tor innovation- which, 
after the constitution lnvarm- seiib'd, would have required the 
sanction of the whole legislature. No act of parliament is 
known to have been made under Iiicliard 1. ; but an ordi- 
nance, setting the assize of bread, in the tilth of John, is 
recited to be established " communi concilio baronum no-tro- 
rum." Whether these words ntibrd suliicient ground lor 
believing that the assize was set in a full council of the realm, 
may possibly lie doubtful. The committee incline to the 
atliruiniive, and remark that a general proclamation to the 
tame ell'eet is mentioned in history, but merely as pme'.ediug 
from the king, so that '■ the omission of the words 'communi 
cuiicilin liaroniun ' in the proi'lamiitlnn mentioned by the his- 
torian, though appearing in the ordinance, lends also to show 
thai, though similar word- may not be found in other similar 
do.umenls, the absence of those words ought not to lead to a 
certain conelusion that the act done had not the authority of 
the same common council." (p. 84.) 

Note XL Page 305. 

This charter has been introduced into the new edition ot 
Rymer's Fiedera. and heads that eollection. The Committee 
of the Lords' on the Dignity of a Peer, in their Second Re- 
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port, have the following observations : — "The printed copy 
is taken from the Red Book of the Exchequer, a document 
which has long been admitted in the Court of Exchequer as 
evidence of authority for certain purposes ; but no trace has 
been hitherto found of the original charter of William, though 
the in-orlion of a copy in a hook in the custody of the kind's 
Exchequer, resorted to l.iy I he judge- of th:it court for other 
purposes, seems lo ntli n-tl i-..';i.-ihj:i1 .lr- ground for supposing that 
such a charter was issued, anil that this copy so preserved is 
probably correct, or nearly correct. The copy in the Red 
Book is without date, and no circumstance tending to show its 
true date has occurred to the commit lee ; hut it may he col- 
lected from its contents that it was probably issued in the 
latter part of that king's reign ; about which lime it appears 
from history that lie continued to Ins subject* in England the 
ancient Saxon laws, with alterations." (p. 28.) 

I once thought, and have said, that this charter seem.; to 
comprehend merely the feudal tenants of the crown. This 
may be true of one clause ; but it is impossible to construe 
"omnes liberi homines io;ius monarchic " in so contracted a 
sense. Thecommitt.ee indeed observe that many of the king's 
tenants were long alter subject to tallage. But I do not sup- 
pose these, to have been included in " liberi homines." The 
charter involves a promise of the crown to abstain from ex- 
actions tivqiicnt in tlie Conqueror's reign, and falling on mesne 
tenants and others not liable to arbitrary laxation. 

Tins charier contains a clause — " Hoe qimqiie prireipimus 
Ut oinnes liabeant et leneant legem Kdwardi Regis in omnibus 
rei'it - adjiiiirti - his qua; con -lit u;tu I- ml ultililulcm AeghnMm." 
And as there is apparent reference to these words in the 
charter of Henry I. — " Legem Edwardi Regis vobis reddo 
cum illis emendationibus quibus pater ineus earn emeudavit 
consilio baronum suorura"- — tlie committee are Millicieiitly 
moderate in calling ibis '- ;l clause, teiuli.ii// to yir« in some de- 
gree authenticity to the copy of iLe charter of William the 
Conqueror inserted in llie lied B:'ol; ui llie Exchequer." (p. 
30.) This charter seems to he fully established: it deserves 
to be accounted the first remedial concession by the crown ; 
for it indicates, especially laken in connection willi public 
bislory.au arhiliary exercise nf royal power which neither I be 
new nor the old subjects of ibe English monarchy reckoned 
lawful. It is also the earliest recognition of the Anglo-Saxon 
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liiw.j. such iliey subsisied under the Confessor, and a proof 
both that tin? English were now endeavoring to raise their heads 
from servitude, si ml that, (lie Normans had discovered some 
immunities from taxation, or some securities from absolute 
power, among (lie conquered people, in which they desired to 
participate. It is deserving of remark that the distinction of 
personal law, which, indeed, had almost expired on the conti- 
nent, was never observed in England ; at least, we have no 
evidence of it, and the contrary is almost demonstrable. The 
conquerors tell at once into the laws of the conquered, and 
this continued for more than a century. 

The charier ef William, like many others, was more ample 
than etfoctual. " The eomniidec have found no document to 
show, nor docs it appear probable from any relation in his- 
tory that William ever obtained any general aid from his sub- 
ject* by grunt of a legislative assembly ; though according to 
history, even after the charter before mentioned, he extorted 
great sums from individuals by various means and under 
various pretences. Towards the close of bis reign, when ho 
had exai ted. as stated by the editor of the first part of the 
Annals called the Annals of Wavcrlev, the oalh of fealty from 
the principal landholders of every descripli the same his- 
torian adds that William pn-ved into Xumaindy. ' ndquisitis 
magtiis thiamins- at) iiominibns -uis, super qno> aliqnam cau- 
snm invenire poleraf, sivc. juste sive inique' (words which 
import exaction and not grant), and he died the year following 
iu Normandy." (p. 85.) 

The deeply learned reviewer of ibis Report has shown that 
the Annals of Wavcrley are of very little authority, and 
merely in this part a translation from the Saxon Chronicle. 
But the translation of the passage quoted by lite committee is 
correct; and it. was perhaps ralhcr hypercritical lo cavil at 
their phrase that William obtained this money "by exaction 
and not by grant." They never meant that he implied a 
general tax. That it was not by grant is all that their pur- 
pose required; the parage which ihey qnole shows that it 
was under some pretext, and often an unjust one, which is not 
very unlike exaction. 

It is highly probable that, in promising this immunity from 
unjust exactions, William did not intend to abolish the ancient 
tax of Danegclr, or to demand the con-ent of his great Coun- 
cil when it was I hough t necessary to impose it. We read in 
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the Saxon Chronicle that the king in 1083 exacted a heavy 
tribute nil over England, [bill is, seventy-two pence for each 
hyde. This looks like a Dam-gelt. The rumor of invasion 
from Denmark is set down by [lie chronicler under the year 
1085; hut probably William had reason to he prepared. He 
may have had the con-cut of his great council in this instance. 
But as the tax hail tbrmorly been perpetual, so that it was a 
relaxation in favor of [he subject to reserve it for an emer- 
gency, we may think it more likely that this imposition was 
within his prerogative ; that he. in other words, was sole judge 
of the danger that required it. It was, however, in truth, a 
heavy tribute, being six shillings for every hyde, in many 
cases, as we see by Domesday, no small proportion of the 
annual value, and would have been a grievous burden as an 
animal payment. 

Note Xtt. Page 307. 

This passage in a contemporary v. ri t'T, being ao unequivo- 
cal as it is, ought to have much weight in the question which 
an eminent foreigner has lately raised as to ihe duration of 
the distinction between the Norman and English races. It is 
the favorite theory of j\E. Thierry, pushed to an extreme 
length both as to his »«n country and nut's, I hat the conquer- 
ing nation, Franks in one ease, Nnrmans in the other, remained 
down to a lale period — a period indeed 1o which lie assigns 
no conclusion — unminglcd, or at least nudist iuguishable, con- 
stituting a double people of sovereigns and subjects, becoming 
a noble order in the state, haughty, oppressive, powerful, or, 
what is in one word most odious to a French ear in the nine- 
teenth eeulury, aristocratic. 

Il may be worthy of consideration, since the authority of 
this writer is not to be disregarded, whether the Norman 
blood were really blended with the native quite so soon as the 
reign of Henry II.; that is, whether intermarriages in the 
superior classes of society had become so frequent as to efface 
the distinction. M. Thierry produces a few passages which 
seem to intimate its continuance. Itut these are too loosely 
worded to warrant much regard ; and he admits that after the 
reign of Henry I. we have no proof of any hostile spirit on the 
part of the English towards the new dynasty ; and that some 
efforts were made to conciliate them by representing Henry 
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secured the Liberties of [In; Arerlo-Saxon nice, as well as 
their own, at Runr.j rr.ede ; and which, sometimes as peers of 
the realm, sometimes as well-born commoners, placed suc- 
cessive harriers against, the exorbitances of power, and pre- 
pared the way for that expanded scheme of government 
which we call the English const: tut ion. The names in Dug- 
dale's Bttronngi' and in [lis Snmmonitiones ail I'ai'lbinn nnmi 
speak for themselves; in all the earlier periods, and perhaps 
almost through the I'lanlagenct dynasty, we find a great pre- 
ponderance of such as indicate a French source. New fami- 
lies sprung up by degrees, and are now sometimes among our 
chief nubility ; but in general, if we find any at this day who 
have tolerable preten-ions to deduce their- lineage from the 
Conquest, they are of Norman descent ; the very few Saxon 
families that may remain with an authentic pedigree in the 
male lirre are seldom found in the wealthier class of gentry. 
This is of course to be taken with deference to the genealo- 
gists. And on this account I must confess that M. Thierry'* 
opinion of a long-continued distinction of races has mora 
semblance of truth as to this kingdom than can be pretended 
as to France, without a blind sacrifice of undeniable fircts at 
the altar of plebeian malignity. In the celebrated Lettres 
sur l'Histoire di; France, published about \H'2U. there seems 
to he no other aim than to e.veitc a factious animosity against 
the ancient nobility of France, on the prepo-terous hypoth- 
esis that they are descended from the followers 0 f (jlovis , 
that Frank and Gaul have never been truly intermingled ; 
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and that a conquering race was, even in this age, attempting 
to rivet its yoke on a people who disdained it. This strange 
theory, or something like it, had been announced in a very 
different spirit by limtlaiiu LIImts in the last century. But 
of what family in V ranee, unless possibly in the eastern part, 
can it be determined with cntiiidenco whether the founder 
were Frank or Gallo-Romau ? Is it not a moral certainty 
that many of the most ancient, imperially in the south, must 
have been of the latter origin? It would be highly wrong 
to revive such obsolete distinctions in order to keep up social 
hatreds, were they founded in trutb ; but wltat shall we say 
if they are purely chimerical? 

Note XIII. Foge 318. 

It appears to bavc been the opinion of Madox, and proba- 
bly has been taken for granted by most other antiquaries, 
that this court, denominated Aula or Curia Regis, adminis- 
tered justice when called upon, as well as advised the crown 
in public affairs, during the first four Norman reigns as much 
as afterwards. Allen, however, maintained (Edinb. Rer. 
xxvi. p. 364) that "the administration of justice in the last 
resort belonged originally to the great council. It was the 
king's baronial court, and his tenants in chief were the suitors 
and -judges." Their unwillingness and inability to deal with 
intricate questions of law, winch, after the, simpler rules of 
Anglo-Saxon jurisprudence were superseded by the subtle- 
ties of Normandy, became continually more troublesome, led 
to the separation of an inferior council from that of the 
legislature, to both which the name Curia Regis is for some 
time indifferently applied by historians. This was done by 
Henry It., as Allen conjectures, at the great council of 
Clarendon in 1164. 

The Lords' Committee took another view, and one, it must 
be confessed, more consonant to the prevailing opinion. 
" The ordinary council of the king, properly denominated 
by the word 'concilium ' simply, seems always to have con- 
sisted of persons selected by htm for that purpose ; and these 
persons in later times, if not always, took an oath of office, 
and were assisted by the kind's justiciaries or judges, who 
seem fo have been considered as members of this council; 
and the chief justiciar, the treasurer and chancellor, and some 
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other great officers of the crown, who might he styled the 
king's confidential ministers, scorn al-o to have been always 
members of this select, council ; tin: chief ju-ticiar, from the 
higli rank attributed to liis oilier, generally acting as presi- 
dent. This select council was not only the king's ordinary 
council of state, but formed the supreme court of justice, 
denominated Curia Regis, which commonly a-sembled three 
times in every year, wherever tin; king held his court, at the 
three great feasts of Easter, Whitsuntide, and Christmas, and 
sometimes also at Michaelmas. Its constant and important 
duly at those times was the administration of justice." 
(p. 20.) 

It has been seen in a former note that the meetings de more. 
three times in the year, arc supposed by Air. Alien to have 
been of the great council, composed of the baronial aristoc- 
racy. The positions. therefore, of the [.olds' committee were, 
of course disputed in his celebrated review of their Report. 
" So far is it," be says, ■' from being true that the term Cmia 
Regis, in the time of the Conqueror and his immediate suc- 
cessors, meant the king's high coui't of ju-iice, as distinguish- 
ed from the legislature, that it is doubtful whether such a 
court then existed." (Ed. Rev. xxxv. 6.) This is express- 
ed with more hesilal iuii ikiu in the earlier article, and in a 
subsequent passage we read tliai " tlie high court of justice, 
to which the committee would restrict the appellation of Curia 
Regis, and of which such fn-quent mention is made under 
that name in our early records mid courts of law, was con- 
finned and fully established by Henry II., if not originally 
instituted by that prince." (p. 8.) 

The argument of Mr. Allen rests very much on the judi- 
cial functions of the wiionageiuot, which he would consider as 

til. I. Il'd II.IL -nl-ii I .Imfi i.i I., lln .T -il ■ I- 

or parliaments of the Norman dynasty. In this we may 
justly concur ; but we have already seen how far he is from 
having a right to assume that the Anglo-Saxon kings, though 
they might administer justice in the full meetings called 
■witenagemots, were restrained from its exercise before a 
smaller body more permanently attached to their residence. 
It is certain that, then; was an appeal to the king's court for 
denial of justice in that of the lord having territorial jurisdic- 
tion, and, as the words and the reason imply, from that of 
the sheriff (Leg. Hen. I. e. 58.) This was also the law 
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before the Conquest. But the plaintiff incurred a fine if 
In; brought his cause in the firsl instance before the king. 
(Thorpe'- Ancient Law?, p. 85 ; and see Edinb. Rev. xxxv. 
10.) It hardly appears evident (hut ihcse ca-cs, rare proba- 
bly and not generally interesting, might not be determined 
ostensibly, as they would on any hypothesis be in reality, by 
the chancellor, the high justiciar. and other grcal officers of 
the crown, during tln> intervals of the national council ; and 
this is confirmed by ihe analogy of ihe royal courts in Fnincc, 
which were certainly not const itu led on a very broad basis. 
The feudal court of a single barony might contain all the vas- 
sals ; but the inconvenience would have become too great if the 
principle had been extended to all the tenants in chief of 'the 
realm. This relates to the first four reigns, for which we are 
reduced to these grounds of probable and analogical reasoning, 
since no proof of the distinct existence of a judicial court 
seems to be producible. 

In the reign of Henry II. a court of justice is manifestly 
distinguishable both from the select and from the greater 
council. " In the Curia Regis were discussed and tried all 
pleas immediately concerning king and the realm ; and 
suitors were allowed, on payment of lines, to remove their 
plaints from inferior jurisdictions of Anglo-Saxon creation 
into this court, by which a variety of business was wrested 
from the ignorance and partiality of lower tribunals, to be 
more confidently submitted to the decision of judges of high 
reputation. Some plaints were al-o removed into the Curia 
Regis by the express order of the. king, others by the justices, 
then itinerant, who not imfrcqucn'ly felt themselves incom- 
petent to decide upon difficult points of law. Matters of a 
fiscal nature, together with the business performed by the 
Chancery, were also transacted in the Curia Regis. Such a 
quantity of miscellaneous bu-incss was at length found to be 
so perplexing and impracti cable, not oidy to the officers of 
the Curia Regis, but also to the suitors themselves, that it 
became absolutely necessary to devise a remedy for the in- 
creasiag evil. A division of that court into distinct depart- 
ments was the consequence; and (henceforth pleas touehing 
the crown, together wiih common pleas of a civil and crim- 
inal nature, were continued to the Curia Regis; plaints of a 
fiscal kind were transferred to the Exchequer; and for the 
Court of Chancery were reserved all mailers unappropriated 
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to the other courts." (Hardy's Introduction to Close Rolls 
p. 23.) 

Mr. Hardy quotes a passage from Benedict Abbas, a 
contemporary hisiurian. which illu--lrales very remarkably 
tliu development uf am- judicial polity. Henry II., in 1176, 
reduced the ju-tiecs in the Curia Regis from eighteen to 
five; and ordered that tiny -InniM lioar and determine ill 
writs of the kingdom — not leaving the king's court, but 
remaining there tor that purpose; so that, if any question 
should arise which they could not. seiili;, it, should be referred 
to the king himself, and be decided :is it might please him 
and the wisest men nf the realm. And this reduction of the 
justices from eighteen lo live is said to have been made per 
c'limi/iiirii siijiiriilimit iv.i/ni sui ; which may, perhaps, he. 
uiidi'i'-liind of parliament. But we have here a di-tinci 
mention of the Curia Regis, as a standing council of the 
kin;!, neither to he confounded with tin: great council or par- 
liament, not' with the select body of judges, which was now 
created as. an inferior, though most important tribunal. From 
this time, and probably from none earlier, we may date the 
commencement of the Court of King's Bench, which very 
soon acquired, at lirss huliNVenilv with the council, and then 
exclusively, the appellation of Curia Regis. 

The rolls of the Curia Regis, or Court of King's Bench, 
begin in the sixth year of Richard I. They are regularly 
extant from dial time; hut the. u-ngc of preserving;! regular 
written record of judicial proceeding- was certainly practised 
in England during the preceding reign. The roll of Michael- 
mas Term, in II John, contains a short transcript of cerium 
pleadings in 7 lien. II., "proving that the mode of enrol- 
ment was then entirely settled." (Palgrave's Introduction to 
Rot. Cur. Regis, p. 2.) This authentic precedent (in 11G1), 
though not itself extant, must lead its to carry back the 
judicial character of the Curia Regis, and that in a perfectly 
regular form, at leas! to an early part of ihc reign of Henry 
II. ; and this is more pmbable than the date conjectured by 
Allen, the assembly at Clarendon in 110 1. 1 But in fact the 
interruption of the regular assemblies of the great council, 
thrice a year, which be admits to date from the reign of 

t uu£ P &T g ™ 
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so limited in mil actions, or those affectinj 

110 alternative but to sue hctbri: the courts at 

It would be ii-iivulliirj Iji- \ ojhI ibi' II: 11 j of my dc.-ign to 
dwell longer on these legal antiquities. The render will 
keep in mind the threefold meaning of Curia Regis: the 

note, and to lie clix-usscd again ; (he select council for judi- 
cial as wcl! as administrative purposes; and the Court of 
King's Bunch, separated from the last in the reign of Henry 
II., and soon afterwards acquiring, exclusively, the denomi- 
nation Curia Regis. 

In treating the judges of the Court of Exchequer as 
officers of the crown, rather than nobles, I have (olio wed the 
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usual opinion. But Allen contends thai they were "barons 
selected from the common council of the realm on account 
of their rank or reputed qualifications for the office." They 
met in the palace; and their court mi- called Curia Regis, 
with the addition "ad scaccarium." Hence Fleta observes 
that, after the Court of Exchequer was filled with mere 
lawyers, they were styled hm-oiis, because formerly real 
barons had been the judges; '■ jusliciarios. ibidem commo- 
rantes barones esse dicimu.-, eo quod -u\* loci.; barones scdere 
solebant." (Edinb. Rev. xxxv. 11.) This is certainly an 
important remark, lint in practice it is to he presumed that 
tl»! king selected such barons (a numerous body, we should 
remember) as were likely to look well after the rights of the 
crown. The Court of Exchequer is distinctly traced to the 
reign of Henry I. 

Note XIV. Page 326. 

The theory of succession to the crown in the Norman 
period intimated in the text hits now been extensively re- 
ceived. " It does not appear," says Mr. Hardy, " that any 
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poses public nets to exi>t. dated in the first year of his reign, 
but before his coronation, ought not to have been made ; 
having no authority but a blunder made by the editors of 
Rymer's Fcedera in iiiiteil;iliog by one month the decease 
of Henry II., and following up that mistake by the usual 
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assumption that the successor's reign commenced immedi- 
ately, in placing some instruments bearing date in the first 
year of Richard just twelve months too early. This dis- 
covery haa been confirmed by Mr. W. Hardy in the 27th 
volume of the Archseologia (p. 109), by means of a charter 
in the archives of the duchy of Lancaster, where Richard, 
before his coronation, confirms the right of Gerald de Cam- 
ville and his wife Nichok to the inheritance of the said 
Nichoia in England and Nonnandy, with an additional grant 
of lands. In this he only call.- himself " Ricardus Dei 
gratis domitma Anglire." It litis been observed, as another 
slighter circumstance, that he uses the form ego and mews 
instead of rtos and nosier. 

Whatever, therefore, mriv have been the ease in earlier 
reigns, all the king?-, indeed, except Henry II., having come 
in by a doubtful title, we. perceive that, as hns been before 
said in the text on the authority of an historian, Richard I. 
acted in some respect- a- kin;; br-l'ire the (il.lu was constitu- 
tionally his by his coronation. It is now known that John's 
reign began with his coronation, and that this is the date 
from which his charters, like those of his predecessors, arc 
reckoned. But he seems to have acted as king before, 
(Palgrave's Introduction to Rot. Cur. Regis, vol. i. p. 91 ; 
and further proof is adduced in the Introduction to the 
second volume.) Palgnive thinks the reign virtually began 
with the proclamation of the k:n«'- peace, which was at some 
short interval alter the demise of the predecessor. He is 
positive indeed that the Anglo-Saxon kings had no right 
before their acceptance in' the people at their coronation. 
But, " after the Conquest." he proceeds, " it is probable, for 
we can only speak donhtingly and hy pot helically, that the 
heir obtained the royal authority, at legist for the purposes of 
administering the law, from the day that his peace was 
proclaimed. He was obeyed as chief magistrate so soon as 
he was admitted to the big}] office of protector of the public 
tranquillity. But lie was not honored as the king until the 
sacred oil laid been poured upon him. and the crown set 
upon his bead, and the sceptre irr;i-ped in his hand." (In- 
troduct. to Rot. Cur. Reg. p. 92.) 

This hypothesis, extremely pi-obaUe in till cases where no 
opposition was contemplated, is not entirely that of Allen, 
Hardy, and Nicolas; and it seems to imply an admitted right, 
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which indeed cannot he disputed in the case of Henry II., 
who succeeded by virion of a treaty assented to by the baro- 
nage, nor is it likely to have been in the least doubtful when 
Biehard I. and Henry III. came to tbc throne. It is impor- 
tant, however, for the unlearned reader to be informed that he 
has been deceived by Ihe almanacs and even the historians, 
who lay it down that a king's reign lias always begun from 
the death of his predecessor : and yet, that, although he bore 
not the royal name befure hi- corona: Ion, ihe interval of a va- 
cant throne was virtually but of a few days ; the successor 
taking on himself the administration wilhout the royal title, 
by causing public peace to lie proclaimed. 

The original principle of I lie necessity of consent to a king's 
succession was in some measure preserved, even at the death 
of Henry III. in 1272, when lit'ty-six years of a single reign 
might have extinguished almost all personal recollections of 
precedent. On [be. day of :be king's burial the barons swore 
fealty to Edward I., then absent from the realm, and from 
this his reign is dated." Four davs having elapsed between 
the death of Henry and the recognition of Edward as king, 
the accession of the latter was dated, not from his father's 
dentil, but from his own recognition. Henry died on the 16th 
of November, and his son was not acknowledged king till the 
20th. {Allen's Inquiry, p. 44, quoting Palgrave'.s Parlia- 
mentary Writs.) Thus thi- recognition by the oath of fealty 
came in and was in Ihe place of the coronation, though with 
the important difference that there was no reciprocity. 

Note XV. Page 329. 

Mr. Allen lias differed from me on the lawfulness of private 
war, quoting aunt her pas-age from Glanvil and one from 
Bracton (Edinb. Rev. xxx. 1 G8) ; and I modified the passage 
after the first edition in consequence of his remarks. But I 
adhere to the substance of what I have said. It appears, in- 
deed, that the king's pence was originally a personal security, 
granted by charter under his hand ami seal, which could not 
be violated without incurring a penalty. Proofs of this ore 
found in Domesday, and if was a Saxon usage derived from 
the old Teutonic mundeburde. William I., if we are to believe 
what is written, maintained (ho peace throughout the realm. 
But the general proclamation of the king's peace at Ids acces- 
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Bion, which became the regular law. may have been intro- 
duced by Henry II. Pnlgrnve, to whom I am indebted, slides 
Ibis clea'rtv enough. '■ Peace is slated in Domesday to have 
been given by the king's seal, that is, by a writ under seal. 
This practice, which is not noticed in the Anglo-Saxon laws, 
continued in ll.e protection- granted at a much later period, 



custom v, a~ probably introdie-ed hy Henry II. It is inconsist- 
ent with the laws of I ienry I. ; which, whether an authorized 
collection or not, exhibit the jiiri-priideiiee of that period, but 
it 18 wholly accordant with the subsequent tenor of the pro- 
ceeding- ot' the Gorki Re^is.'' (Kii'jIWi Commonwealth, vol. 
ii. p. 105.) 

A few words in Glanvil (tho=e in Bracton are more am- 
big ii(.n-), which may have been written before the king's 
peace w;i- become a matter of permanent law, or may rather 
refer to Normandy than Kngland, ought, not, in my opinion, to 
be set against so clear a declaration. The right of private 
war in the time of Henry II. was giving way in France ; and 
we should always renieinlier that the Anglo-Norman govern- 
ment was one of high prerogative. The paucity of historical 
evidence or that fin- records fin- private war,as an usual prac- 
tice, is certainly not to be overlooked. 
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